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For The District Of Columbia Circuit 


No. 16,248 


BARBARA MITCHELL, an infant, 
by her father and next friend, 
WILLIAM MITCHELL, et al., 


Appellants, 


Vv. 


S. GREENHOOT FISCHER, et al., 


Appellees . 


APPEAL FROM JUDGMENT.OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment in a negligence action in favor 
of defendants, entered by direction of the United States District Court at 
the conclusion of the plaintiffs’ case in chief. The jurisdiction of this 
Court is conferred by 28 U.S.C. Section 1291. The jurisdiction of the 
Court below was based on D. C. Code 11-306. | 
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STATEMENT OF FACTS 


Appellant is Barbara Mitchell, a minor, suing through her father and 
next friend, William Mitchell. Barbara Mitchell was injured at a time when 


she and her parents were tenants ina large apartment development owned 


and operated by the appellees. For the purposes of this brief, the parties 
will be called plaintiff and defendant. — 


On May 29, 1957, Barbara Mitchell, a young girl of 7 years, lived 
with her mother and father at 4402 - 1st Place, NE. (J.A. 14). This multi- 
unit apartment was one of a group of apartment dwellings owned and oper- 
ated by the defendants and bearing the general designation of Harewood 
Gardens (J.A. 47). Children of Barbara's age customarily played ball in 
front of the various apartment houses in the development (J.A. 25). On the 
day in question, Barbara Mitchell was playing ball in front of 4408 - 1st 
Place, NE., (a neighboring apartment also a part of Harewood Gardens 
and located on the same block as Barbara's apartment and also owned and 
operated by the defendants). She had been invited down by some of her 
playmates who lived there (J.A. 16). While she and her playmates were 
playing ball, another youngster, also a resident of Harewood Gardens, 
came by, delivering newspapers (J.A. 17). His name was Pat McIntyre. 
He was 14 years old at the time (J.A. 35). One of the little girls playing 
in front of the apartment house threw a ball at Pat McIntyre (J.A. 36). He 
picked it up and threw it in an underhand fashion, slowly (JA. 31), intend- 
ing that it should go back to the girl who threw it at him (J .A. 36-37). 

The ball slipped out of his hand and struck an unprotected pane of glass in 
the upper part of the front door at No. 4408 (J.A. 36-37). Barbara Mitchell 
and two of her playmates were behind the door. The glass shattered, and 
a piece of the shattering glass struck Barbara Mitchell in her right eye, 
entering the lens and the cornea (J.A. 36-37). Since that time she has not 
peen able to see out of her injured right eye, and is now suffering double 
vision in her left eye (J.A. 18). 


The door in question was a single door, composed of a wooden frame. 
In the upper part of the door were nine panes of glass. The panes of glass 
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were arranged three panes across and three panes down (JA. 30-31). 


The lower part of the door was originally glass also, but had later been 


covered by a masonite panel (J.A. 53). 


The ball which was thrown by Pat McIntyre was described by him 
as being a soft rubber ball (J.A. 36). He was approximately 30 feet away 
from the door when he picked up the ball (J.A. 36). He was surprised 
when the glass broke, because he "couldn't throw the ball that hard" (JA. 
38). When the ball struck the glass it did not go through it — it bounced 
off the glass (J.A. 30). 


The 12-year-old daughter of the resident manager was nigeane in 
the game (J.A. 18). Barbara Mitchell and the daughter of the resident 
manager had played there on other occasions prior to the accident and 
had been so observed by the defendants’ resident manager (J A. 22). The 
glass in the upper part of the door had been broken within two months 
before the accident, and the resident manager herself had knowledge of 
this (J.-A. 24). The resident manager testified that she had observed her 
own daughter and other children playing ball in front of No. 4408 quite a 
few times (J.-A. 25). The resident manager had discussed the problem of 
children playing ball with a representative of the defendant Dreyfuss 
Brothers, Inc. This conversation took place within two months before the 
accident (J.A. 26). There was a discussion in which it was mentioned that 
balls were being thrown by the children and someone would get hurt be- 
cause a lot of times the boys would bounce the ball against the building 
close to the windows and the doors (J.A. 26- -27). Another tenant, Mildred 
Mackintosh, testified that she had seen children playing ball in front of 
No. 4408 many times before the date of the accident, and she had also 

seen the resident manager's young girl participating in the games (J.A. 
39-40). 


The President of the defendant Dreyfuss Brothers, Inc.,; “David 
Dudley Dreyfuss (J.A. 47) testified that his corporation represented the 
owners (J.A. 47). The door at No. 4408 had been purchased preassembled 
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with the glass already in (J.-A. 49-50). He did not know whether the glass 
was put in with glazing points and glazing compound (JA. 50). The glass 
used in the door is known as ESA and is about 1/8th inch thick and is 
called window glass (J.A. 51). He was aware that there are other types 
of glass that could have been used in the door (J.A.51). He was aware 
that there was a wire glass available (J.A.51). He was aware that glass 
was manufactured of greater than 1/8th inch thickness (J.A. 52). The 
cost of the various types of glass entered into his consideration of what 
type to purchase (J.A. 52-53). He had personally observed children 
playing in front of the doors before the date of the accident (J.A. 53). Be- 
cause of the breakage of glass in the doors, the lower part had been 
covered by a masonite panel (J.A. 53). This was done in an effort to cut 
down the breakage (J.A. 53). He never considered putting wire mesh or 
any protective covering over the upper panes of glass (J.A. 53, 54). How- 
ever, he did say it would not have cost over $3.00 to do so (J.-A. 54). 

Even after a playground had been installed in the area by the defendants, 
he continued to observe the children playing in front of the apartments 
(J.A. 53, 54). 


William Mitchell, the father of Barbara Mitchell, testified that he 
had examined the shattered glass in the door right after the accident 
(J.A. 45, 46). He observed that the only thing holding the glass in the 
frame was a piece of wood like a picture frame. He did not see any putty 
around the glass (J.A. 46). 


A proffer was made of the testimony of a Professor from New 
Brunswick, New Jersey. He had testified as an expert on glass in a previ- 
ous trial of this case (the previous trial having ended in a mis-trial) (J.A. 
56). In the proffer it was stated that the expert would testify that if glass 


is installed without the use of putty the socket holding the glass is weak- 


ened; that the glass picks up cuts along its thickness which materially and 
substantially weakens the glass (Tr. 57). Further, he would testify as to 
the different types of glass available for use in front doors (J.A. 57). 
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The Court then entered a directed verdict for the defendants, and 
made a ruling that the defendants did not violate the duty of using ordi- 
nary care to see that the premises were in a reasonably safe condition 
(J.A. 60). 


SUMMARY OF ARGUMENT 


Plaintiff was a seven-year-old girl who was injured when struck by 
flying glass from a door. The door was located in the front of an apart- 
ment where the plaintiff was playing with other children. All were tenants 
of the defendants' apartment. The glass was caused to shatter’ when struck 
by a soft rubber ball thrown by a young boy who was also a tenant. Evi- 
dence was produced showing that the defendants knew of the habit of chil- 
dren in playing ball in front of the apartments and the likelihood that a 
child would be injured. Although this knowledge had apparently led the 
defendants to cover the lower part of the door to prevent breakage of glass, 
they took no action to protect the upper part of the door. They failed to 
use any type of stronger glass for the protection of the children, and failed 
to protect the glass with any type of wire covering. After this evidence 
was produced the Trial Court directed a verdict for the defendants, at the 
close of plaintiffs' case. | 


It is respectfully submitted that there was sufficient evidence of the 


defendants’ negligence to require the defendants to be put to their proof. 
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ARGUMENT 


DID THE COURT ERR IN DIRECTING A VERDICT FOR DEFENDANTS 

AT THE CONCLUSION OF THE PLAINTIFFS' CASE, BASED ON THE 

RULING THAT THERE HAD BEEN NO PROOF THAT THE LANDLORD 

FAILED TO EXERCISE ORDINARY CARE FOR THE SAFETY OF THE 
PREMISES? 


DD 


There were five strands of evidence concerning defendants’ negli- 
gence which the jury could have braided together to form a strong rope of 
neglect binding up the defendants for the responsibility of injury to 
Barbara Mitchell. These individual strands are: 


(1) Actual notice that children played ball in front of 
the apartment (J.A. 25). 


(2) Actual knowledge of the potential danger to children. 


"Well the only things that we discussed is about throwing 
balls and someone would get hurt because a lot of times 


the boys would bounce the ball against the building close 
to the windows and the doors.” (Testimony of Resident 


Manager, Vida Grill, concerning a conversation she had 
with her superior within two months before the accident 
(J.A. 26-27). Almost a prediction of the exact manner 
in which Barbara Mitchell would suffer her injury. 


Failure of the defendant, after compelling notice of 
the dangerous condition, to take any course of action to 
change the type of glass to a stronger kind (wire glass 
or thicker glass). 


Failure of the defendant to shield the glass by putting 
wire mesh in front of it, at a cost of less than $3.00 (J.A. 
54). 


Failure to properly install the glass in the door 


through the use of putty, and by reason of this failure 


rendering it weaker and more likely to shatter when struck 
(Proffer of expert testimony, JA. 57). 
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Departing for the moment from the factual background, and walking 
to the bookshelf to see how the decided cases specify the duties of the 
landlord, we find the following: 

" .. not only to use ordinary care to construct the ~pproaches 

and other parts of the building under his exclusive control so 

that they will be reasonably safe, but likewise, after notice, to 

exercise ordinary care to keep them free from conditions, 

whether or not permanent or temporary, which make them 


dangerous to: tenants or their guests. Wardman v. Hanlon, 
52 App. D.C. 14, 280 F 988, 26 A.L.R. 2d 1949." 


Pessagno v. Euclid Investment Company 
72 App. D.C. 141 


We are of course dealing with a child, and the law very sensibly 
takes a different attitude towards a child than it does towards an adult; so 
different that even a trespasser, if youthful, must be given special con- 
sideration by the landlord. If the landlord, under certain conditions, fails 
to take adequate precautions against the known tendencies of children to 
follow their playful instincts, then the landlord may be held accountable. 
The expense of these precautions is a relevant fact to determine whether 


he used reasonable care. See Hyndeman v. Pennsylvania Railroad Co., 
152 Atl. 2d 251 (1950 - Pa.) 


Barbara Mitchell was an invitee, not a trespasser, and the expendi- 
ture of less than $3.00 for a wire protective covering on the glass would 
have saved her from injury. Is she no less entitled to this precaution be- 


cause she was not a trespasser ? 


The defendant claimed that the wire meshing might have had an un- 
desirable esthetic effect (J.A.54-5). Does this not raise a jury question to 
determine the soundness of such a conclusion on the part of the defendants, 
after knowledge that children played ball in the area? | 


The argument that the defendant used the customary method of 
selecting the door, and used the same type of doors that others used is 
not a strong argument in law. We find the following language in Hellweg 
v. Chesapeake & Potomac Telephone Co., 71 App. D.C. 346, at p. 348: 
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"In the present case, therefore, while evidence of instal- 
lation and use of appliances customarily used was properly 
received, it was not conclusive. The jury might have found, 
from all the evidence, that installation and use of appliances 
customarily used constituted negligence, if it also found that 
other known and approved appliances were reasonably neces- 
sary under the circumstances." 


See also City Specialty Stores v. Bonner, 252 F 2d 501, at p. 503: "The 


customary method of doing a thing may be a negligent way.” 


Here there was evidence that there were other types of glass avail- 
able, and there was a proffer of testimony of an expert on the proper man-~ 
ner of installing glass and the varieties of glass available (J.A. 58-59). 


See also Watts v. Bacon & Van Buskirk Glass Co., 155 N.E. 2d 33 
(1959 - Ill.): 


"Basically the negligence that is charged against the 
owners is, that they selected a type of glass for the door 
which was not reasonably safe, taking into consideration the 
character of the store, the amount of traffic in and out and 
kindred factors. Aside from the question of their right to 
control the store front and door in question, they assumed to 
make the improvement in question. They knew of the use to 
be made of the leased premises and the nature and character 
of the traffic in and out. Itisa reasonable inference from 
the testimony that they knew that the architect had specified 
tempered glass for the door and not plate glass. The intend- 
ment most favorable to the plaintiffs is that the difference 
between the two types of glass was explained to the owners' 
agent. Coupled with the fact that the door had broken on 2 
prior occasion, jt is a reasonable inference that they knew 
or were chargeable with knowledge that the type of glass 
used was not suitable for the intended use. There is a duty 
on all persons to exercise care to guard against any injury 
which may naturally flow as a reasonably probable or fore- 
seeable consequence of the act. It is not dependent upon a 
contractual relationship between the parties or representa- 
tions or warranties. 


"Tt is our opinion that the testimony in this case, when 
viewed most favorably for plaintiffs, prima facie meets the 
requirements of actionable negligence on the part of the 
owners and that a question of fact for the jury was thereby 
presented. The trial court was in error in directing a ver- 
dict for the owners.” 
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The defendants’ best approach to the matter is to take the position 
that the throwing of the ball by Pat McIntyre, the young newsboy, was the 
proximate cause of the accident. This loses force when we apply the 
fundamental principle of law stated in The Metropolitan Railroad Co. v. 
Jones, 1 App. D.C. 201, where we find that in 1893 the Court had already 
stated (p. 205) "One cannot escape the consequences of his own negligence 
merely because another person, with whom he has no connection, or over 
whom he has no control, may have contributed to the injury HY: his wrong- 
ful or negligent act." 


The actual manner in which the injury was to occur was predicted 
by the resident manager ina conversation with her superior. She warned 
him that there was a danger created by boys throwing balls near the 
glass. This conversation took place within two months before the injury 
(J.A. 26-27). Therefore the action of Pat McIntyre in throwing the ball 
cannot be relegated to the realm of the unforeseeable. It is also interest- 


ing to note that Pat McIntyre was also a tenant of Harewood Gardens 
(J.A.24) just as Barbara Mitchell was. 


Further, the question of proximate cause is generally a jury ques- 
tion, even in the most unusual cases. See Hanna v. Fletcher, 97 U.S. App. 
D.C. 310, 231 F 2d 469: ''The consequence to the tenants of negligence 

in repair could be foreseen.” See also Henry v. First National Bank, 
115 S.W. 2d 121, where a tenant in an apartment house development 
started a fire to burn trash and a child was injured when the fire spread. 
Proximate cause held to be a jury question. 


See also Andreoli v. Natural Gas Co., 154 Atl. 2d 726 Goeoe N.J.), 
where authorities are collected concerning proximate cause and the 
Court quotes, at p. 732, from a cited case, as follows: 

"A tort feasor is not:relieved from liability for his negligence 


by the intervention of the acts of third persons, including the 
act of a child, if those acts were reasonably Sores 


10 


We further find in Andreoli, at p. 731, the following comment concerning 


foreseeability as it relates to proximate cause: 


"Any number of causes and effects may intervene between 

the first wrongful cause and the final injurious consequence. 

If they are such as might with reasonable diligence have been 

foreseen, the last result as well as the first, and every inter- 

mediate result, is to be considered in law as the proximate 

result of the first wrong cause." 

Here foreseeability was not a conclusion to be drawn from the evi- 
dence, but was actually a fact within the knowledge of the defendant by 
reason of the conversation heretofore mentioned, between the resident 


manager and her superior. 


The testimony was that the ball thrown by Pat McIntyre was a soft 
rubber ball (J.A. 36), that the ball was thrown slowly (J.A. 31), and that 
when it struck the glass it did not penetrate it but bounced back from the 
glass (J.A. 30). Pat Mcintyre was surprised when the glass broke (J.A. 
38). 


Here we have a situation which would seem appropriate for jury con- 
sideration, as to whether or not it was the force of the ball or the weakness 
of the glass which caused the shattering. On this point the proffer of the 
expert concerning the use of putty to properly install the pane is very en- 
lightening; as is the remarkable fact that the ball was not thrown with 
sufficient force to continue through the glass. 


The description that the ball was thrown "slowly" seems to be 
definite enough in light of the cases holding that expressions such as 
"mighty vast,” ‘terrific’ and "very fast" have evidentiary value. See 
Moore v. Northern Texas Co., 95 S.W. 652, 41 Tex. Civ. App. 583; Ander- 
son v. Colucci, 163 Atl. 610, 116 Conn. 67; Indianapolis & St. Louis Rail- 
road Co. v. Peyton, 76 Ill. 340. 
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CONCLUSION 


It is respectfully submitted that the Trial Court erred in directing a 
verdict for the defendants because there was sufficient proof of the de- 


fendants' negligence for consideration by the jury. 


Respectfully submitted, | 


JACOB A. STEIN 


202-203 Commerce Building 
Washington, D.C. 


Attorney for Appellants 
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JOINT APPENDIX 


[Filed August 15, 1957] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BARBARA MITCHELL, an infant, 
by her father and next friend, 
WILLIAM MITCHELL, 

4402 - 1st Place, N. E., 
Washington, D.C. 


and 


WILLIAM MITCHELL, 
4402 - 1st Place, N. E. 
Washington, D. C., 


Plaintiffs, : ! 
v. : Civil Action No. 2051-57 


S. GREENHOOT FISCHER 
2849 McGill Terrace, N. W. 
Washington, D.C. 


and 


DREYFUS BROTHERS, INC., 
a Body Corporate 

1019 - 15th Street, N. W. 

Washington, D. C., 


Defendants 
COMPLAINT FOR DAMAGES - NEGLIGENCE 
(Child Struck by Glass) 
COUNT ONE 
1. The plaintiff, BARBARA MITCHELL, an infant by her father 
and next friend, WILLIAM MITCHELL, sues the defendants, S. GREEN- 
HOOT FISCHER and DREYFUS BROTHERS, INC., a Body Corporate, 
for damages for personal injuries. The amount of this suit exceeds 
THREE THOUSAND ($3,000.00) DOLLARS. 
2. That on, to wit, May 29, 1957, the defendant, S. GREENHOOT 
FISCHER, was the owner of the premises at 4408 Ist Place, N. E., 
Washington, D. C., and the defendant, DREYFUS BROTHERS, INC.., 


managed and controlled said premises. On the aforesaid date, the 
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plaintiff was a business invitee of the defendants. 

3. That on, to wit, May 29, 1957, the plaintiff, while in the exer- 
cise of due care for her own safety, was attending in the hallway of the 
aforesaid premises, operated, controlled and maintained by the de- 


fendants. At said time and place the defendants negligently and care- 


lessly permitted and allowed several boys to play ball directly in front 
of the door to the premises where the plaintiff was standing; and as a 
consequence of which, the ball struck the aforesaid door causing glass 
to shatter and strike the plaintiff. The aforesaid dangerous activity 
engaged in by the boys was, or should have been, known to the defend- 
ants through their agents, servants or employees, and which dangerous 
activity the defendants negligently failed to prevent or prohibit. 

4. That the aforesaid dangerous activity had been engaged in on 
numerous occasions of which the defendants had knowledge and failed 
to take steps to prevent. 

5. Asa result of the negligence of the defendants as aforesaid, 
the plaintiff was permanently and seriously injured, was permanently 
crippled, disfigured, scarred and disabled and incapacitated, and has 
suffered and will in the future continue to suffer great physical and 
mental pain and anguish, and was unable and will in the future be unable 
to engage in her usual academic and social activities; all to her damage 
in the sum of ONE HUNDRED THOUSAND ($100,000.00) DOLLARS. 

WHEREFORE, the plaintiff demands judgment of the defendants 
in the sum of ONE HUNDRED THOUSAND ($100,000.00) DOLLARS, 
besides costs. 

COUNT TWO 

1. The plaintiff, WILLIAM MITCHELL, an adult and father of the 
infant plaintiff herein sues the defendants for expenses incurred and 
loss of services by reason of the injuries to his infant daughter. The 
amount in controversy exceeds THREE THOUSAND ($3,000.00) DOLLARS. 

2. The plaintiff repeats herein paragraph two of the first count of 
this complaint and includes the allegations contained therein as though 
fully recited herein. 
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3. The plaintiff repeats herein paragraph three of the first 
count of this complaint and includes the allegations contained therein 
as though fully recited herein. 

4. As a result of the said negligence of the defendants, the infant 
plaintiff was severely injured and required medical attention and hos- 
pitalization; the plaintiff was required to incur large expense and large 
indebtedness in an effort to have his daughter cured and relieved of her 
injuries and the plaintiff will in the future be required to spend large 
sums of money in an effort to obtain necessary medical attention for 
his daughter, and has suffered and will in the future suffer the loss of 
his daughter's services; all to the plaintiff's damage in the sum of 
FIFTEEN THOUSAND ($15,000.00) DOLLARS, besides costs. 

CHASEN and LEVINE 
By /s/ Irving A. Levine 


Attorney for Plaintiffs 
Investment Buildi 


NAtional 8-8441 


JURY DEMAND 
The plaintiffs demand a jury trial of all the issues in the above- 
entitled cause. 


/s/ Irving A. Levine 
Attorney for Plaintiffs 


[Filed August 30, 1957] 


ANSWER OF DEFENDANTS S. GREENHOOT FISCHER 
AND DREYFUS BROTHERS, INC. 


First Defense 
The complaint and each count thereof fails to state a claim against 
the defendants upon which relief can be granted. : 
Second Defense 
Count One 
1. The defendants admit the capacity of the plaintiffs and the 
jurisdiction of the Court. | 
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2. The defendants deny that defendant, S. Greenhoot Fischer, was 
the owner, on the date alleged, of premises 4408 - 1st Place, N.E., 
Washington, D. C., and say that said defendant was one of several 
owners of said premises; admit that the defendant Dreyfus Brothers, 
Inc. managed and controlled said premises, and deny the plaintiff was 
a business invitee. 

3. The defendants admit that on the date alleged, the infant plain- 
tiff was struck by broken glass but deny each and every remaining 
allegation of paragraph 3. 

4. The defendants deny the allegations of paragraph 4. 

5. The defendants deny all the allegations of negligence against 
them and say that they are without knowledge or information sufficient 
to form a belief as to the truth of the remaining allegations of para- 
graph 5. 

Count Two 

1. The defendants admit the capacity of the plaintiff William 
Mitchell and the jurisdiction of the Court. 

2-3. The defendants adopt their answers to paragraphs 2 and 3 
of Count One hereof as and for their answers to paragraphs 2 and 3 of 
Count 2. 

4. The defendants deny the allegations of negligence against them 
and state that they are without knowledge or information sufficient to 
form a belief as to the truth of the remaining allegations of paragraph 4. 

Third Defense 

If the infant plaintiff suffered the injury and damage alleged in the 

complaint, the same resulted from her sole or contributory negligence 


or from the negligence of some person or persons for whose actions 


these defendants are not responsible. 


/s/ John L. Laskey 
Attorney for defendants 
509 Albee Building 
Washington, D. C. 


[Certificate of Mailing] 


[Filed November 28, 1958] 


BARBARA MITCHELL, an infant 
by her father and next friend, 
WILLIAM MITCHELL 

4402 - ist Place, N. E. 
Washington, D.C. 


and 


WILLIAM MITCHELL 
4402 - 1st Place, N. E. 
Washington, D. C., 
Plaintiffs, | 
vs. : Civil Action No. 2051-57 


S. GREENHOOT FISCHER 
2849 McGill Terrace, N. W. 
Washington, D.C. 


DREYFUS BROTHERS, INC., 
a Body Corporate 

1019 - 15th Street, N. W. 
Washington, D. C. 


LENA HUTCHER 
3811 Veazey Street, N. W. 
Washington, D.C. 


SAMUEL HUTCHER 
3811 Veazey Street, N. W. 
Washington, D. C. 


MURIAL H. DREYFUS 
3600 Cumberland Street, N. W. 
Washington, D.C. 


and 


LORRAINE S. DREYFUS 
3600 Cumberland Street, N. W. 
Washington, D. C., 

Defendants 


AMENDED COMPLAINT FOR DAMAGES - NEGLIGENCE 
(Child Struck by Glass 


COUNT ONE 

1. The plaintiff, BARBARA MITCHELL, an infant by her father 
and next friend, WILLIAM MITCHELL, sues the defendants, s. GREEN- 
HOOT FISCHER, DREYFUS BROTHERS, INC., a Body Corporate, LENA 
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HUTCHER, SAMUEL HUTCHER, MURIAL H. DREYFUS and LORRAINE 
S. DREYFUS, for damages for personal injuries. The amount of this 
suit exceeds THREE THOUSAND ($3,000.00) DOLLARS. 

2. That on, to wit, May 29, 1957, the defendants, S. GREENHOOT 
FISCHER, LENA HUTCHER, SAMUEL HUTCHER, MURIAL H. DREY- 
FUS and LORRAINE S. DREYFUS, were the owners of the premises 
at 4408 - 1st Place, N. E., Washington, D. C., and the defendant, 
DREYFUS BROTHERS, INC., managed and controlled said premises. 
On the aforesaid date, the plaintiff was a business invitee of the 
defendants. 

3. That on, to wit, May 29, 1957, the plaintiff, while in the exer- 
cise of due care for her own safety, was standing in the hallway of the 
aforesaid premises, operated, controlled and maintained by the defend- 
ants. At said time and place the defendants negligently and carelessly 
permitted and allowed several boys to play ball directly in front of the 
door to the premises where the plaintiff was standing; and as a conse- 
quence of which, the ball struck the aforesaid door causing glass to 
shatter and strike the plaintiff. The aforesaid dangerous activity en- 
gaged in by the boys was, or should have been, known to the defendants 


through their agents, servants or employees, and which dangerous 


activity the defendants negligently failed to prevent or prohibit. 

4. That the aforesaid dangerous activity had been engaged in on 
numerous occasions of which the defendant had knowledge and failed to 
take steps to prevent. 

5. As a result of the negligence of the defendants as aforesaid, 
the plaintiff was permanently and seriously injured, was permanently 
crippled, disfigured, scarred and disabled and incapacitated, and has 
suffered and will continue in the future to suffer great physical and 
mental pain and anguish, and was unable and will in the future be unable 
to engage in her usual academic and social activities; all to her damage 
in the sum of ONE HUNDRED THOUSAND ($100,000.00) DOLLARS. 

WHEREFORE, the plaintiff demands judgment of the defendants 


7 


in the sum of ONE HUNDRED THOUSAND ($100,000.00) DOLLARS, 
besides costs. 
COUNT TWO 

1. The plaintiff, WILLIAM MITCHELL, an adult and father of the 
infant plaintiff herein sues the defendants for expenses incurred and 
loss of services by reason of the injuries to his infant daughter. The 
amount in controversy exceeds THREE THOUSAND ($3, 000.00) DOLLARS. 

2. The plaintiff repeats herein paragraph two of the first count of 
this complaint and includes the allegations contained therein as though 
fully recited herein. 

3. The plaintiff repeats herein paragraph three of the first count 
of the complaint and includes the allegations contained therein as though 
fully recited herein. 

4. Asa result of the said negligence of the defendants, tne infant 
plaintiff was severely injured and required medical attention and hos- 
pitalization; the plaintiff was required to incur large expense and large 
indebtedness in an effort to have his daughter cured and relieved of her 
injuries and the plaintiff will in the future be required to spend large 
sums of money in an effort to obtain necessary medical attention for his 
daughter, and has suffered and will in the future suffer the logs of his 
daughter's services; all to the plaintiff's damage in the sum of FIFTEEN 
THOUSAND ($15,000.00) DOLLARS, besides costs. 

CHASEN and LEVINE 


By: /s/ Irving A. Levine 
Attorney for Plaintiffs 
* * : * 


JURY DEMAND 
The plaintiffs demand a jury trial of all the issues in the above- 
entitled cause. 


/s/ Irving A. Se 
Attorney for Plaintiffs 


[Certificate of Mailing] 


[Filed December 12, 1958] 


ANSWER OF DEFENDANTS TO THE AMENDED COMPLAINT 
First Defense 

The Complaint and each count thereof fails to state a claim 

against the defendants upon which relief can be granted. 
Second Defense 
Count One 

1. The defendants admit the capacity of the plaintiffs and the 
jurisdiction of the Court. 

2. The defendants admit the allegations of paragraph 2. 

3. The defendants admit that on the date alleged the infant plain- 
tiff was struck by broken glass, but deny each and every remaining 
allegation of paragraph 3. 

4. The defendants deny the allegations of paragraph 4. 

5. The defendants deny all the allegations of negligence against 
them and say that they are without knowledge or information sufficient 
to form a belief as to the truth of the remaining allegations of para- 
graph 5. 

Count Two 

1. The defendants admit the capacity of the plaintiff William 
Mitchell and the jurisdiction of the Court. 

2-3. The defendants adopt their answers to paragraph 2 and 3 of 
Count One hereof as and for their answers to paragraphs 2 and 3 of 
Count Two. 


4. The defendants deny the allegations of negligence against 
them and state that they are without knowledge or information sufficient 
to form a belief as to the truth of the remaining allegations of para- 


graph 4. 
Third Defense 
If the infant plaintiff suffered the injury and damage alleged in 


the Complaint, the same resulted from her sole or contributory negli- 
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gence or from the negligence of some person or persons for whose 


actions these defendants are not responsible. 
LASKEY and LASKEY 
By /s/ John L. Laskey 


/s/ Dyer Justice Taylor 
Attorneys for Defendants 


[Certificate of Service] 


[Filed May 7, 1959] 


AMENDED COMPLAINT 
FOR DAMAGES - NEGLIGENCE 
(Child Struck by Glass) 


COUNT ONE 

1. The plaintiff, BARBARA MITCHELL, an infant by her father 
and next friend, WILLIAM MITCHELL, sues the defendants, 8. GREEN- 
HOOT FISCHER, DREYFUS BROTHERS, INC., a Body Corporate, LENA 
HUTCHER, SAMUEL HUTCHER, MURIAL H. DREYFUS and LORRAINE 
S. DREYFUS, for damages for personal injuries. The amount of this 
suit exceeds THREE THOUSAND DOLLARS ($3,000.00). 

2. That on, to wit, May 29, 1957, the defendants S. Greenhoot 
Fischer, Lena Hutcher, Samuel Hutcher, Murial H. Dreyfus and Lorraine 
S. Dreyfus were the owners of the premises at 4408 - Ist Place, N.E., 
Washington, D. C., and the defendant DREYFUS BROTHERS, INC., 
managed and controlled said premises. On the aforesaid oe the 
plaintiff was a business invitee of the defendants. 

3. That on, to wit, May 29, 1957, the plaintiff was standing 
rw ROLE Te aforesaid premises, operated, controlled and main- 
tained by the defendants. A door containing glass that was easily shat- 
tered was between the hallway and the outside area of the apartment. 
The defendants knew or should have known that the glass could be easily 
shattered. Nevertheless defendants negligently and carelessly permit- 
ted and maintained this dangerous condition. Furthermore, at the said 
time and place the defendants negligently and carelessly permitted and 
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allowed children to play ball directly in front of the door to the premises 
where the plaintiff was standing; and as a consequence of which the ball 
struck the aforesaid door, causing the aforesaid glass to shatter and 
strike the plaintiff. The aforesaid dangerous activity engaged in by the 


children was or should have been known to the defendants through their 


agents, servants or employees, and the defendants negligently failed to 
prevent or prohibit this activity; furthermore, the dangerous condition 
of the door, in that it contained glass which was easily shattered, and 
which condition was known or should have been known by the defendants, 
was negligently allowed and maintained by the defendants as aforesaid. 

4. That the aforesaid dangerous activity and condition had been 
present on numerous occasions of which the defendants had knowledge 
or should have had knowledge, and the defendants failed to take steps to 
prevent the condition and activity. 

5. Asa result of the negligence of the defendants as aforesaid, 
the plaintiff was permanently and seriously injured, was permanently 
crippled, disfigured, scarred and disabled and incapacitated, and has 
suffered and will continue in the future to suffer great physical and 
mental pain and anguish, and was unable and will in the future be unable 
to engage in her usual academic and social activities; all to her damage 
in the sum of ONE HUNDRED THOUSAND DOLLARS ($100,000.00). 

WHEREFORE, the plaintiff demands judgment of the defendants 
in the sum of ONE HUNDRED THOUSAND DOLLARS ($100,000.00), 
besides costs. 

COUNT TWO 

1. The plaintiff, WILLIAM MITCHELL, an adult and father of the 
infant plaintiff, herein sues the defendants for expenses incurred and 
loss of services by reason of the injuries to his infant daughter. The 
amount in controversy exceeds THREE THOUSAND DOLLARS ($3,000.00). 

2. The plaintiff repeats herein paragraph two of the first count of 
this complaint and includes the allegations contained therein as though 
fully recited herein. 
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3. The plaintiff repeats herein paragraph three of the first count 
of this complaint and includes the allegations contained therein as though 
fully recited herein. 

4. As a result of the said negligence of the defendants, the infant 
plaintiff was severely injured and required medical attention and hos- 
pitalization; the plaintiff was required to incur large expense and large 
indebtedness in an effort to have his daughter cured and relieved of her 
injuries, and the plaintiff will in the future be required to spend large 
sums of money in an effort to obtain necessary medical attention for his 
daughter, and has suffered and will in the future suffer the loss of his 
daughter's services; all to the plaintiff's damage in the sum of FIFTEEN 
THOUSAND DOLLARS ($15,000. 00), besides costs. 

IRVING A. LEVINE 
JACOB A. STEIN 
Attorneys for Plaintiffs 
By /s/ Jacob A. Stein 
* * * 


JURY DEMAND 


The plaintiffs demand a jury trial of all the issues in the above- 


entitled cause. 


/s/ Jacob A. Stein 
Attorney for Plaintiffs 


[Certificate of Service] 


[Filed July 13, 1960] 
PRETRIAL PROCEEDINGS 

Negligence action for personal injuries. 
UNDISPUTED FACTS: 

On May 29, 1957, P Barbara Mitchell, 7 years of age, was stand- 
ing behind the front door of an apartment house, 4408 First Place, N.E. 
in the District of Columbia owned by Ds Fischer, Hutzcher and Drey- 
fuss and managed by D Dreyfuss Bros, Inc. The door opened outward 
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and P Barbara was standing between the door and the outside wall of 
the apartment, when another child threw a ball at the door, causing the 
glass to shatter, and a piece of shattering glass struck P Barbara. 

P William Mitchell is the father of the infant P. 


PLAINTIFFS contend that the accident was caused by the follow- 
ing negligence of the Ds: 

Failure to use proper glass in door: 

(a) in that it was likely to shatter when hit by a foreign object 

(b) after actual and constructive notice the children played in 

the area 
(c) after notice that glass had been broken in similar doors in 
the project 
Permitting children to play ball directly in front of the door to 
the premises. 

Failure to properly install glass in door 
PERSONAL INJURIES: 

Laceration of cornea of right eye 

Damages to right eye lens 
Permanent: 

Permanent impairment of vision in right eye to minimal 

perception of light only 

Impaired vision of left eye because of injury to right eye 
SPECIAL DAMAGES: 

Dr. Bockoven $235.00 (continuing) 


Episcopal Hospital 100.85 
Washington Hospital Center 115.00 
Contact Lens 80.00 
Medicines and Dressings 50.00 
TOTAL $580.85 

Also future medical expenses 
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DEFENDANTS deny all allegations of negligence on their part, 
deny that a dangerous condition existed, deny that any dangerous activity 
was carried on by children in front of the premises, and deny, if such 
dangerous condition or activity existed that they knew or should have 
known of it. : 

Ds deny that infant P was a business invitee and assert that the 
father of the infant P was a tenant of an apartment building located at 
4402 ¥irst Place, N. E.; that the infant P at the time she was injured 
was either a trespasser or bare licensee on premises 4408 First Place, 
N.E. Ds assert that the injury sustained by infant P occurred as the 
result of the throwing of a ball by a 15 year old boy who was not an em- 


ployee or agent of Ds, or any of them, and over whose actions Ds had 


no control or right of control. 

Ds contend that infant P assumed the risk of injury and was con- 
tributorily negligent in that she engaged either in play or altercation 
with the boy who threw the ball in an area where such activity was not 
permitted and where she had no right to be, and in that she misused a 
portion of the premises, that is, the door, for purposes other than that 
for which it was normally designed for use. : 
STIPULATIONS: 

Facts under "UNDISPUTED FACTS" 

It is stipulated the following may be admitted without formal proof, 
mes to objections as to relevancy and materiality: 

s PT Exhibit #1 - Bill of Washington Hospital Center 
#2 - Bill of Episcopal Hospital 


#3 - Receipt of contact lens & axticial 
eye service 


Counsel have already exchanged the names and addresses of all 
witnesses to the occurrence known to them. 

Counsel for P agrees that D may have a medical examination of 
infant P prior to trial, not to interfere with trial date. | 

Counsel agrees to exchange all medical reports not heretofore 
exchanged, if any. 
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Counsel for P states that he intends to call at the trial as an expert 
witness on glass Mr. C. J. Phillips, Rutgers University, New Brunswick, 
N. J. 


The Examiner has requested counsel for D to appear at trial with 
the maximum amount of authority to settle this case which will be allowed 
him by his principal. 


/s/ Elizabeth Bunten_ 
Assistant Pretrial Examiner 


ATTORNEYS: 
/s/ J. A. Stein, Plaintiff /s/ John L. Laskey, Defendants. 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
December 6, 1960 
The above-entitled cause came on for trial before the HONORABLE 
JOSEPH C. McGARRAGHY, United States District Judge, at 2:10 p.m. 
* * * * * 
BARBARA ANN MITCHELL 
was called as a witness in her own behalf and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINA TION 
BY MR. STEIN: 
Q. Tell us your name, please. A. Barbara Ann Mitchell. 
Q. How old are you, Barbara? A. Eleven. 
* * * * * 
Q. Barbara, going back to 1957, where were you living? A. 4402 
First Place, N.E. 
Q. When did you and your family go to live at that address? Can 
you tell us approximately what year? * * * In May of 1957, when you 
were living there, how long had you been living there? One, two, three 


years? A. About two. 
* * 
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Q. When you first went to live over on First Place, N. E., did 
you make friends with the other girls and boys in the neighborhood? 
A. Yes. : 

Q. And who were some of your friends there? A. Well, the 
first one was Marsha Lee Grill. 

* * * * * 

Q. Isee. Did you gradually come to know the boys and gins 
your age in the neighborhood? A. Yes. 

Q. * * * Did you begin to play with the other children in the 
neighborhood after you became acquainted with them? A. Yes. 

Q. And when you would play with them, where would you play? 

A. In front of the apartment. 

Q. Did you play always in front of one particular apartment? 
A. No. 

Q. Could you give us the addresses of the apartments in front of 
which you played? A. 4402 and 4408. : 

Q. Did you have any friends in 4402? A. Yes. 

Q. Who were they? A. Marsha Lee Grill — do you want the 
grown-ups names, too? 

Q. No, just your girl friends. A. Marsha Lee Gril. 

Q. Now, did you have any girl friends in 4408 First Place, N E.? 
A. Yes. : 
Q. Who were your girl friends there? A. Pam Mackintosh and 
Nancy. | 

Q. And who else? A. Nancy. 


* * * * * 


Q. In May of 1957, you were seven years old? A. Yes. 


Q. And how old was Nancy? Was she about your age? A. She 
was about eleven. . 

Q. How about Pam? A. She was the same age. 

Q. And did they have doors leading into 4408 First Place, N.E. 
in May of 1957? A. Yes. 
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Q. Could you tell the Court and Jury, as best you can, what type 
of doors they were? * * * Would you tell us what the door looked like 
in May of 1957? A. I don't know. 

Q. All right. Did you have occasion to play in front of 4408 First 
Place before the first of May, 1957? A. Yes. 

* * * * * 

Q. Who did you play with? A. Barbara Lee Grill, Pam Mac- 
kintosh, my sister, and Nancy Scasulli. 

Q. And when you played there, were you invited there or did you 
go down there by yourself ? A. Iwas invited there. 

Q. Who would invite you down there ? A. Pam Mackintosh and 
Nancy Scasulli. 

Q. And did Pam and Nancy live there with their parents? A. Yes. 

Q. Did they ever play in front of your building? A. Yes. 


* * * * * 


Q. And when you played, before May of 1957, in front of 4408 


First Place, N. E., what type of games did you play? A. We played 
jump rope; we played dodge ball; we played hopscotch; we played all 


kinds of games. 
* * * * * 
Q. Was there a playground anywhere around there? A. No. 
Q. Do you recall ever going up to a playground around there? 
A. There wasn't one until about a year after I moved there, they put 
one in. 
Q. Now, after a playground was put there, did you ever go up to 
the playground? A. One or a few times. 
* * * * * 
Q. Was there any reason why you didn't go up to the playground 
more frequently? A. Because if we went up and swang the swings, or 
played ball, the mothers would chase us away because they were afraid 


we might hurt their younger kids. 
* * * * 


17 


Q. All right. Now, would you tell us what happened on the day 


that you were hurt, as best you can recall? A. Well, we were playing 
outside, and Pam and Nancy had called up before, the day before the 
accident happened, and invited me down after school. So after I got 
dressed and did my homework, I came on down, and we were playing; 
and then about five o'clock, the paper boy came, and then the other kids 
started teasing him, you know, just playing with him, and he was play- 
ing with them; and one of them took his paper bag and hid it. 
* * * * * 
_ Were the children playing with a ball? A. Yes. 
. What kind of ball? A. Tennis ball. 
. Had you played with the tennis ball that day? A. No. 
. Where were you standing when the ballgame was going on? 
A. Iwas sitting on the steps before the paper boy came. | 
* * * * * 

Q. Were the children playing any type of game with the ped 
A. Yes. 

Q. What type of agame? A. They were throwing it back to each 
other. 

Q. Tell us how it was you got injured in your eye? A. When the 
paper boy came, then, you know, they started teasing him; so I moved 
away so he could come up the steps while they were teasing him; and I 
went over by the door; and when Pam threw the ball at the boy, then the 
boy got the ball and was ready to throw it at Pam, and it just slightly 

went through the air and it touched the window and it broke. 

Q. And did you actually see the ball go in the air? A. No. It 
happened so fast, when he was ready to throw it. 

Q. Pardon? A. It happened so fast. 

Q. Well, is it your testimony — do you recall that Tonk saw the 
pall or you didn't see the ball? A. Well, it looked like the ball. I 
don't know whether it was his hand or the ball, but it felt like it and 
looked like it. It looked like it. 
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Q. Now, what happened after the ball struck the glass? A. Well, 
he came over and my top — part of my head was a little cut and it was 


bleeding; so he took me home to Mama. 
* * * * * 


Q. Which eye was it that was injured? A. The right one. 
* * * * * 

Q. Now, would you put your hand over your left eye, please, 
Barbara. * * * Can you see me? A. No. 

Q. Can you see any of the ladies and gentlemen of the jury? 

A. No. 

Q. Now, will you remove your hand, please. Now, seeing out of 
your left eye, do you have any trouble at all? A. Yes. 

Q. Inwhat way? A. I see double. 

Q. When did you begin to see double out of your left eye? A. I 
started seeing double a little after the first operation. Then I started 
seeing double a lot after the second one. 

* * * * * 
Q. Isee. Now, on the day that this happened, was Marsha Grill 
playing in the ball game? A. Yes. 
. How old is Marsha? A. She is twelve. 
. She is about your age? A. Yes. 
. Was your sister playing in the game? A. Yes. 
. And which sister was that? A. Starla. 
* * * * 
CROSS EXAMINATION 
BY MR. LASKEY: 
oe * * * * 

Q. There is a sidewalk in front of 4408, isn't there? A. Yes. 

Q. You used the sidewalk to play hopscotch? A. Yes. 

Q. That is the sidewalk that runs parallel with the street, isn't 
that right? A. Yes. 

Q. The street where the cars go and then there is the public side- 
walk? A. Yes. 
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. And that is where you would play hopscotch? A. Yes. 
. Would you play jump rope there, too? A. Yes. 
. Did you play ball there, too? A. Yes. 
. From that sidewalk, if you are going into 4408, there are 
about six or eight steps up, aren't there? A. Yes. 
Q. And you would go up those steps and then when you get to the 
top of the steps, there is a walk? A. (Witness nods assent.) 
Q. And then there is a step or two more and you go in the door; 
is that right? A. Yes. | 
Q And the door to that apartment, as you walk up to it, hasa 
handle on it, and does it open this way (indicating)? A. It opens this 
way (indicating). | 
Q. Opens the other way, from your left to your right? A. It 
opened toward the — not inside, outside. | 
Q. Opened outside? A. Yes. 
* * * * 
Q. Isn't that the way that door opened? A. Yes. 
Q. And there was a little space between the door hinges? 
A. (Witness nods assent.) 
Q. And then there was the wall to the building, isn't that bright? 


A. (Witness nods assent.) 
* * * * * 


Q. And when this door opened, there was a little pocket ora 
little place behind it? A. Yes. 


Q. Where you could stand like this (indicating) ? 
* * * * 


THE WITNESS: Yes, sir. 
BY MR. LASKEY: 
Q. That is the way it opened against the building, isn't ae 
correct? A. Yes. | 
Q. And there was that little pocket or space between the door and 
the building wall when you had it open? A. Yes. 
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Q. And that little space was wide enough for two or three children 
to get into? A. Yes. 

Q. Now, when you played ball, did you bounce the ball on the steps 
that lead up from the sidewalk to the walkway that leads to the door? 
A. Yes. 

Q. Isn't that where you generally played ball when you played 
down there? A. Yes. 

Q. Now, you leave the sidewalk and you go up these six or eight 
steps. There was a railing there. Wasn't there an iron railing? 
A. Yes. 

Q. And then there is a walkway along up to the building. Was that 
walk about as long as from you to me ? A. A little farther. 

Q. A little further? Say, about back here (indicating)? A. Yes. 

Q. About the middle of this table. 

MR. LASKEY: Indicating the counsel table, for the record. 

THE COURT: Can you agree on about how long that walk was? 
Can you stipulate as to how much that is ? 

MR. STEIN: I think what Mr. Laskey described is correct. 

THE COURT: No, no, I want to know how many feet itis. I want 
it for the record. 

MR. LASKEY: Make it, roughly, fifteen feet. 

THE COURT: Fifteen feet. 

MR.STEIN: Fifteen feet. 

BY MR. LASKEY: 
Q. You don't remember actually when this playground was first 


opened up, do you? A. No. 
Q. It wasn't far away, though, was it, whenever it was? A. No. 
Q. It was right back of the building or -- A. It was about the last 


building down. ‘There is a little way up there, and there is the playground. 
Q. Inthe same block? A. Yes. 
Q. See if you remember about the mothers. The only time that you 


were chased away from the playground would be when the mothers 
had their little children out there, wasn't it? A. Yes. 
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Q. The ones in strollers and baby carriages, and eninge like that ? 
A. (Witness nods assent.) 

Q. When they weren't out there, you all could use the playground, 
couldn't you? A. Yes. 

Q. And generally, along towards about five o'clock in the evening, 
the mothers had taken the little ones in to get dinner, and things like 


that, isn't that true? A. Some of them didn't. 
* * * * * 


Q. You remember coming down to my office when there was a 
reporter and we asked you questions and the reporter wrote it down 
and you gave answers and the reporter wrote down the answers ? 

A. (Witness nods assent.) | 
Q. That was not quite a year after your accident, wasn't it? 

- No. | 

* * * * * : 

Q. And then Iasked you: "Where was Pan?" And your answer 
was this: "Pam was up — she ran up the steps and the boy was going 
to throw the ball back at her.” Is that right? A. Yes. | 

* * * * * 

Q. And then Iasked you: "And your building is how far'away? 

Right next door?" And you said: "Yes." Is that right? A. Yes. 
* * * * * 

Q. And then I asked you: "Well, how was she teasing him?" And 
your answer was this: "Well, she was throwing the ball at him and she 
was playing around ani throwing it at him, and kept on throwing the ball 
at him. Then, when she threw it at him he caught the ball, because he 
laid down —- because he caught the ball and then he went up and tried to 
throw it at Pam, but Pam went upstairs, and then when he threw the 
ball the ball slipped out of his hand and hit the middle window where I 
was standing." Do you remember giving that answer? A. Yes. 


Q. And then I asked you: "He wasn't throwing it at you?" And 
you said: "No." Do you remember that? A. Yes. 
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Q. "He was throwing it at Pam?" And you said: "Yes." Is that 
right? A. Yes. 

43 Q. And then I asked you: "And where was Pam?" And the 
answer was: ‘Pam was up the steps. She ran up the steps -" Do you 
remember that? A. Yes. 

* * * * 
REDIRECT EXAMINATION 
BY MR. STEIN: 
Q. The girl who was holding the door was Marsha Grill, is that 
correct? A. Yes. 
Q. What is Marsha's mother's name? A. Vida Grill. 


* * * * * 


Q. Had you ever played ball with Marsha? A. Yes. 
* * * * * 
Q. Had you ever played ball with Marsha Grill before you hurt 
your eye? A. Yes. 
Q. And when you played with her, where did you play? A. Played 
in front of our apartment. 


Q. Did you ever play in front of the apartment where you were 
hurt? A. Sometimes. 


Q. Has Marsha's mother ever been there when you were playing? 
A. Yes. 


* * * 


Wednesday, December 7, 1960 
* * * 
VIDA Y. GRILL, 
a witness, called for and on behalf of plaintiffs, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. STEIN: 

Q. Would you give us your name, please? A. Vida Y. Grill. 

Q. And where do you live, Mrs. Grill? A. 4402 Ist Place, North- 
east. 
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Q. How long have you lived at the address you have just given 
us? A. Since 1954. 

Q. And your occupation, Mrs. Grill? A. Resident Manager. 

Q. And who is your immediate employer? A. Dreyfus Brothers. 

Q. Who is the gentleman whom you were in contact with at Drey- 
fus Bros. Realty in May of 1957, concerning your duties there? 


* * * * * 


A. At that time Mr. Nealon. 

* * * * * ' 

Q. Now, what were your duties as Resident Manager during the 
years of 1955, 1956 and 1957? A. I rented apartments, and took com- 
plaints. 

Q. And when you would get a complaint, to whom would you re- 
port these complaints? A. Either to the office or to the property 
manager, which would be Mr. Nealon. : 

Q. Did you ever come in contact personally with the owners of 
the property? A. Not that I — No, I don't discuss anything with them. 
Through the office, or through Mr. Nealon. 

Q. Isee. As far as you understood, Dreyfus Bros. was repre- 
senting the owners? A. Representing the owners. 

Q. Do you recall where Mr. and Mrs. Mitchell lived during 1956 
and 1957? A. 4402 1st Place, Northeast. 

Q. And does that group of apartments there have any particular 
name? A. Harwood Gardens. 

Q. And does Harwood Gardens take in a group of eoattnenta? 
A. Yes, sir, they do. 


Q. And did your managership take in a group of apartments? 
A. Yes, it does. 

Q. It did then, and it still does? A. That's right. 

Q. Did your resident managership take in the apartment in which 
Mr. and Mrs. Mitchell were living? A. That's right. 

Q. That was 44— A. — 02. 

Q. Did your resident managership take in 4402 1st Place North- 


24 


east? A. That's right. 
Q. And that's where the Mackintosh girl lived; is that correct? 
A. Yes, sir. 


* * * * * 


Q. Now, there is another name similar, named Mcintyre, whom we 


understand was living there at that time. Is that correct? A. That's 
right. ; 

Q. Did they have a young son? A. They had a teen-age boy — 
ahuhu — a teen-age son. 

Q. Do you recall his first name? A. Patrick, I believe. That's 
been a long time ago. 

Q. And Patrick McIntyre lived there with his family in Harwood 
Gardens? A. Yes, he did. 

Q. Now, Mrs. Grill, did these apartments during 1956 up to around 
1957, May of 1957, have the same general type of front doors leading into 
the apartments? A. No, sir. 

Q. Could you tell us the type of door that was in 4408 1st Place 
Northeast during the year of — well, up to May of 1957? A. Well, it was 
a wooden door with the top part is a window glass — well, the size or 
shape of a window. 

Q. Was there anything over the window glass, between the outside 
and the window glass? A. I don't recall. 

Q. As far'as you can recall, was the window glass just plain window 
glass with no adornment on the outside? A. There might have been a bar 
across. I don't know. I don't remember right away. 

Q. Well, was there a bar across the upper part of the door ? 

A. That I couldn't tell you. 

Q. Now, had the glass in the upper part of the door at 4408 Ist 
Place Northeast been broken at any time before the first part of May, 
1957, to your knowledge? A. It had been broken before but I couldn't tell 
you the date. 

Q. Was it within two months? A. Oh, yes. 
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Q. Isee. Now, what did you do as your job, with having knowledge 
of that glass was broken? | 

THE COURT: What did you do in this case? 

THE WITNESS: Contacted the property manager. 

BY MR. STEIN: 

Q. Was that glass repaired? A. Yes, sir. 

Q. And was it repaired at your direction? A. Yes, it was. 
Q. And to whom did you give your directions to, please ? A. Mr. 


Nealon. 


Q. And as a result of your giving your directions to Mr. Nealon 


did someone actually go out and repair that glass? A. The as 

repaired it. : 

Q. Would you give us his name, please? A. William Lewis. 

Q. And is he still the janitor there? A. Yes, he is. 

Q. Now, you heard, did you not, that Barbara Mitchell was injured 
on the premises? A. Yes, I did. 

Q. That was after the incident you just told us about, about the 
glass being repaired; is that correct? A. That's right. 

Q. Now, between the years 1955 — the first of 1955 — and May of 
1957, had you made any observations as to children playing ball in front 

of 4408 1st Place? A. Yes, I had. 

Q. Had you observed your own daughter playing there? A. Yes, 
Thad. | 

Q. And did you make that observation frequently or Se 
A. Several times. 

Q. Well, over the course of two years, had you seen the children 
playing there many times, or few times? A. Well, that's hard to say. 
I think there was playing there quite a few times. | 

Q. Now, you know, of course, there was a playground nearby; is 

that true? A. That's right. 

Q. Could you tell us, please, what the general area of that play- 
ground was, and use, if you can, the interior, if you have some idea. 
A. Well, it isn't too large a playground. It consists of swings, sliding 
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boards, a sand box, a see-saw, benches. 
Q. Well, how much area would you say was in there? A. It's 
about as large, I would say, as the area of right here. 
Q. The area of the courtroom? A. Uh-huh. 
* * * * * 
Q. Now, before May of '57 did you ever discuss the situation of the 
children playing with Mr. Neal and the representative of Dreyfus Brothers ? 
MR. LASKEY: Just yes or no. 
THE WITNESS: Yes. 
MR. LASKEY: May I have the time, please ? 
MR. STEIN: And do you recall approximately when you discussed 
with him that problem? 
THE WITNESS: On several occasions. 
BY MR. STEIN: 
Q. Would you say within two months before May of 1957 you had 
such a conversation? A. Yes. 
Q. And would you tell us what that conversation was ? A. Well, the 
only conversation that we had at that time was the children playing around 


the hallways and the doorsteps, playing with balls and so on, in front of the 
building. 

Q. And what did you say to him and what did he say to you? 

MR. LASKEY: I object, if the Court please. 

THE COURT: I will overrule the objection. You may answer the 


question. 

THE WITNESS: Well, the only things that we discussed is about 
throwing balls and someone would get hurt because a lot of times the boys 
would bounce the ball against the building close to the windows and the 
doors. 

BY MR. STEIN: 

Q. Did you tell him that? A. Oh, yes, we discussed that. 

Q. When this glass was broken within a two-months period before 
Barbara Mitchell was injured, were you actually there when the glass was 
broken? A. No, I wasn't. 
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Q. You know nothing personally about that? A. I didn't see it but 
I know it was broken. 3 

Q. Did your conversation with Mr. Nealon, you just told u us about, 
occur before that glass was put in or afterwards? A. About the ball- 
playing ? 

Q. Yes. A. Well, that was discussed before and after, really. 

Q. Did you make any recommendations to him? A. Well, we dis- 
cussed several things, and it's kind of hard to say. 

Q. Did you make any specific recommendations as to the ball- 

playing and the windows? A. Yes. | 

Q. What were those recommendations? A. Well, I would always 
run them away from playing ball because we had a sort of trouble. In fact 
we still do it. | 

MR. LASKEY: I move to strike that as not being responsive. 

THE COURT: Yes, I will strike the answer and instruct the jury 
to disregard it. | 
BY MR. STEIN: 

Q. Are you still resident manager of Harwood Gardens? A. Yes, 
Iam. 


Q. And at the time that Barbara Mitchell was injured in May of 1957, 
the Mitchells, Mackintosh's and the MciIntyres were all rent-paying tenants 
of Harwood Gardens; is that correct? A. That's right. 


* * * * * 


Q. How many apartments were under your supervision in May of 
1957? A. Ihad six buildings there. 3 
Q. Would you tell us, please, how many apartments that’ would en- 
compass — six buildings? A. I believe 68. I'm not positive. 
Q. Was it the usual thing or the unusual thing for your families in 
that development to have young children? A. No, it's not unusual. 
* * * * * 
CROSS EXAMINATION 
BY MR. LASKEY: 
Q. Mrs. Grill, the one pane of glass that was broken was broken 


28 


when another boy in the block put his hand through the pane; is 
that correct? A. Yes, sir. 

MR. STEIN: I object to that, Your Honor, because she has already 
testified that she was not there and does not know. 

THE COURT: She said she was not present and I will sustain the 

objection. 

* * 
BY MR. LASKEY: 

Q. Iam showing you what has been marked for identification as 
Defendants’ No. 2. Is that a form of lease agreement in common use at 
that time, in 1957? A. Yes, sir. 

Q@. And is'that the form of lease agreement that the Mitchells’ 
had? A. Yes, sir. 

* * * * * 

Q. And is there reference there to rules and regulations about the 
management? A. Yes, sir. 

Q. And there were such rules and regulations, were there not? 
A. Yes, sir, there was. 

Q. Iam showing you what has been marked for identification as 
Defendants’ Exhibit No. 1, and ask you if that is a sample of the rules 
and regulations and were those rules and regulations in that form dis- 
tributed to tenants? A. Yes, sir, there were. 

Q. And one of the specific rules was that children are not permit- 
ted to play in the halls, basements, or the lawn, that playgrounds have 
been provided; is that correct? A. Yes, sir, that's right. 

* * * * * 

Q. Now, Mrs. Grill, I ask you, is it not a fact, Mrs. Grill, that 
you never actually discussed the breakage of glass with Mr. Nealon. 

A. We discussed breakage of glass, not only in the doors but in the win- 
dows, from such accidents, things happening. 

Q. Such as having iceboxes or knocking [g]lasses out? A. That's 
right. 


Q. There were not many such occasions, were there? A. No, 


sir, there wasn't. 
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Q. Asa matter of fact, it was not more than half a dozen during 


the period of time you had been resident manager before May of 1957; is 
that correct? A. Yes, sir. | 
* * * 
STARLA MITCHELL 
a witness, called for and on behalf of the plaintiffs, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. STEIN: 
* * * * 
Q. Are you related to Barbara Mitchell? A. Yes. 
Q. And what relation are you to her? A. Sister. 
* * * * * 

Q. Now, from the time that you moved in there up until the first 
part of May of 1957 did you have occasion to play in front of the apart- 
ment with the other children? A. Yes. | 

. Did you play often or rarely? A. Often. 

. And what type of game did you play? A. Jump rope, cae 

. Did you usually play with Barbara? A. Yes. 

. Was Barbara playing those games? A. Yes. 

. Did any young boys play in those games? A. Yes. 

. How about some of their names? A. Stevie; another boy named 
Stevie; and a boy named Danny. 

Q. Now, did the two Stevies' and Danny live in Harwood eardsnee 
A. Just one of them, and Danny did. 

Q. Now, did there come a time after you moved into nawood Gar- 
dens when you discovered that there was a playground there 2 A. Yes. 

Q. Do you recall, Starla, how long it was after you moved in that 
you discovered the playground? A. No. 

Q. After you discovered the playground did you go up to the play- 
ground? A. Yes. 

Q. Were you able to stay on the playground and play there? ? A. No. 

Q. Why weren't you? A. Well, the mothers told us not to play 
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there because we were not members of the baby-carriage set. 

Q. Did you follow instructions? A. Yes. 

Q. Did you still play there? A. No. 

Q. Where did you play? A. We played at 4002, across the street. 

Q. Across what street would that be? A. 4420 and — 

Q. While you are thinking about that, let me ask you another ques- 
tion: Do you recall the time when Barbara was injured? A. Yes. 

* * * * * 

Q. Now, would you tell the Court and the jury exactly what you 
were told happened on that day? A. Well, Pam, with whom I was playing, 
tossed the ball to Pat and Pat threw the ball back to Pam and Danny got it 
and Pat missed it and Pat picked it up before throwing it to Pam and 
asked Barbara and Pat went to throw it and it slipped out of her hand and 
it went against the glass and bounced off. 

Q. Did the glass break? A. Yes. 

Q. Did the ball go through the glass or bounce off the glass? A. It 
bounced off. 

Q. Then what happened to Barbara? A. The glass cracked and 
went in her eye. 

*x * * * * 

Q. Do you know whose ball it was? A. It was Pam's ball. 

Q. Could you describe to us what that door was like on the day that 
Barbara was injured? A. Well, it was a green door with glass windows. 


Q. Do you recall, was there anything covering up the glass? A. At 


the bottom there was. 

Q. At the bottom of the glass? A. Yes. 

Q. Well, looking at this door here, there were glass panes, three 
rows of them? A. Yes. 

Q. Was there anything covering up the glass in the first three 
rows? A. No. 

Q. What was the bottom of the door like? A. The bottom row was 
covered. 

Q. Do you know what it was covered with? A. Cork, cardboards. 
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Q. But there was nothing up here (indicating)? A. No. 

Q. Now, counting down from the top, which row was it that the glass 
was broken in and Barbara was injured? A. The third row — ie glass 
in the middle. | 

Q. So if I were to put my hand here, would that be the approximation 
of it? A. Yes. 

THE COURT: Is that the lowest row? 

MR. STEIN: Yes, I think that would be the lowest row in the three 
rows of glass. Is that correct? 

THE WITNESS: Yes. 

* * 
BY MR. STEIN: 

Q. * * * What was Pat Mcintyre's age — before he threw the ball — 
approximately what age when this happened? A. He was si 13 or 14 
years old at the most. | 

Q. Had you seen him in the neighborhood before? A. Yes. 

Q. Were you actually able to see him before he actually threw the 
pall? A. Yes. | 

Q. Could you tell us — pointing out in distances in the courtroom — 
how far away he was from the door when he threw the ball? A. Well, 


about from where I am sitting to that chair over there. (Indicating.) 
Q. This chair here? A. Yes. 


MR. STEIN (Pacing): About seven paces, I would say. 

THE COURT: Can you stipulate to that testimony ? 

MR. LASKEY: Yes, Your Honor. 

BY MR. STEIN: 

Q. Would you describe for us the manner in which the ball went 
through the air? A. Well, it went slowly, and before he threw the ball 
he didn't notice the glass and it slipped out of his hand. 

* * * * 
CROSS EXAMINA TION 
BY MR. LASKEY: 
Q. Starla, when you played ball there in those apartments you played 
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down on the sidewalk and bounced the ball against the steps, didn't you ? 
A. Yes. 
Q. When you played hopscotch you played on the sidewalk? A. Yes. 
Q. When you played jump-rope you played down on the sidewalk ? 
A. Yes. 
* * * * * 
Q. Did you ever play ball with anybody else besides the other 
children? A. Yes. 
Q. You play ball with your father? A. Yes. 
Q. Do you play with him in front of the apartment? A. Yes. 
* * * * * 
Q. Now, when Pat threw this ball he was down on the sidewalk, 
wasn't he? A. Yes. 
Q. And where were you? A. Iwas on top of the steps. 
* * * * * 
REDIRECT EXAMINATION 
BY MR. STEIN: 


Q. Were you present when that windowpane was broken, before 
Barbara got hurt? A. Yes. 

Q. Was it the same windowpane that was broken when Barbara got 
hurt, that was knocked out before? A. Yes. 

Q. Could you tell us how that was knocked out? A. Well, before, 
the boy hit it and put his fist in the window. 


Q. And were you there at the time ? A. Yes. 
Q. Was that boy playing with the rest of your children? A. No. 
Q. What was he doing? A. He was mad at someone else and he 
was trying to kid them. 
* * * * 
RECROSS EXAMINATION 
BY MR. LASKEY: 
Q. How do you know it was exactly the same window, or do you know 
that, Starla? A. That's the same window. 
Q. What fixes that in your mind; do you remember? A. No. 
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Q. Any reason why you would remember whether it might have been 
one of the other windows to the right or to the left, or why you picked that 
particular windowpane? A. No. 

Q. Could it have been one of the others? A. Yes. 

* * * * 
JESSIE ANN MITCHELL 
a witness, called for and on behalf of the plaintiffs, having been first duly 
sworn, was examined and testified as follows: 
85 DIRECT EXAMINATION 
BY MR. STEIN: 


* * * * * 


Q. And you are the mother of Barbara Mitchell? A. Yes, Tam. 
* * * * * 
Q. Do you recall when you moved into Harwood Gardens? A. March 
of 1955. | 
Q. What was your apartment address? A. 4402 ist Bice Apart- 
ment 31, I think it was. 


* * * * * 


Q. How many children do you have? A. Three now. 
* * * * * | 
Q. Did there come a time, Mrs. Mitchell, when the oe was 
put in at Harwood Gardens? A. Yes. | 
Q. Do you recall approximately when that was %/ J:\s Alter we had 
moved there; approximately a year after. 
Q. Do you recall — 
THE COURT: When did you say you moved there? 
THE WITNESS: March of 1955. 
BY MR. STEIN: 


* * * * * 


91 Q. Now, during the time that you were living in EEE Gardens 


did you ever see the children playing? A. Yes. 
Q. And where would you see the children playing As hn front of 
the apartment, and when the smaller children weren't at the playground 


they played up there. 
Q. The smaller children? A. Yes. 
* * * * 
Q. What is the age of your son? A. Five. 
Q. Did you ever take your son up to the playground? A. Yes. 


Q. What was the condition of the playground when you took your son 


up there in the baby carriage, as far as the children's age was concerned ? 
A. Well, the baby carriages and strollers, and the mothers with their 
babies, there just wasn't room for the other children. There was no room 
to play. 

Q. Did you ever receive a notice instructing you to forbid your 
children from playing in front of the houses? A. No, I did not. 

Q. Have you ever been present when the children were playing in 
front of the houses when anyone from Dreyfus Brothers had been present? 
A. Yes. 

Q. Could you give us the approximate time when that was? 

A. Several times. 

Q. For how long a period do you recall that situation occurred before 
May of 1957? A. I would say within six or seven months, and several times 

within that time. 

Q. And who was the person from Dreyfus Brothers? A. Mr. Nealon 
and Mrs. Grill. 

Q. And were you close to Mr. Neal[on] and Mrs. Grill? A. Yes, I 
was close to both of them. 

Q. What were the children doing during those times? A. Playing. 

Q. Were they playing with balls or without balls ? A. Sometimes 
with a ball and sometimes without balls. 

MR. STEIN: I have no further questions. 

MR. LASKEY: No questions. 

* * * * 
PATRICK FRANCIS McINTYRE 
a witness, called for and on behalf of Plaintiffs, having been first duly 
sworn, was examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR. STEIN: 
Q. Would you give us your name, please? A. Francis McIntyre. 
Q. And your address, Mr. McIntyre? A. 1106 North Glendale 
Circle. 
Q. Did Iask you your age? A. No; eighteen. 


* * * * * 


Q. In 1957, where were you living? A. 4428 1st Street; Northeast. 
* * * * * 
Q. And in May of 1957 what would your age have been, Mr. McIntyre? 
A. Fourteen. 
. Were you employed there in 1957? A. Yes, I was. 
. What was your employed? A. I served the Evening Star. 
* * * * * 
. Did you know Pam Mackintosh? A. Yes. 
. Did you know Nancy Scasulli? A. Yes. 
. Did you know Marsha Grill? A. Yes. 
. Did you know Barbara Mitchell? A. Yes. 
Q. Was your newspaper route — did your route take in Harwood 
Gardens? A. Yes, it did. ; 
Q. Do you recall in May of 1957 when you were serving papers in 
Harwood Gardens that Barbara Mitchell was in an accident? A. Yes, I do. 
Q. Do you recall the day of the week? A. No, I don't. | 
Q. Do you recall the approximate time that she was injured? 
A. Must have been about 4:30 or 5:00. 
Q. Do you recall whether you had been to school that day? A. I think 
I must have been. 
Q. Now, as you came down 1st Place serving your newspapers what 
did you observe, if anything, in front of 4408 1st Place Northeast? A. I 
saw several girls playing on the stoop. 
Q. On the what? A. On the stoop and around that area. 
Q. Had you ever seen that condition before when you were serving 


newspapers? A. Yes. 
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Q. Was there anything unusual about what you saw? A. No. 


Q. Then will you tell us what happened? A. Iwas delivering my 


papers on my route into 4208, and delivering my papers, and I was walking 
away and Pam called my name and threw a ball at me. 
* * * * * 
Q. Did you have an opportunity to see how the ball was coming to- 
wards you? A. It was rolling on the ground — bouncing on the ground. 
Q. Did you pick itup? A. Yes, I did. 
Q. Do you recall what kind of a ball it was? A. A red rubber ball. 
Q. Could you give us any better description as to the composition of 
the ball? A. It was a composition ball. 
* * * * * 
Q. Was the ball hard or soft to the grasp? A. Soft, I would say. 
Q. Now, where was your newspaper bag when you picked up the bail? 
A. On my left shoulder. 
Q. And you crouched down to pick up the ball, Itake it? A. Yes. 
Q. Rolling along the ground? A. Yes. 
Q. Where were you in relationship to the door at 4408 in terms of 
distance when you picked up the ball? A. Iwas about 30 feet away. 
* * * * * 
Q. O. K. Would you tell us what you did with that ball and what posi- 
tion you were in when you did it? A. WhenI picked up the ball and started 
101 to stand up and turn around I saw that Pam was running against the 
ball and started to hit the ball by Pam. 
Q. Which hand did you use to throw the ball? A. My right hand. 
Q. Did you throw the ball overhanded like someone pitching or did 
you throw it underhanded? A. Underhanded. 
Q. Would you describe to us, then, whether the ball ever actually 
came in contact with Pam? A. No, it didn't. 
_ Who were you aiming at? A. Iwas aiming at Pam. 
. You were aiming at her? A. Yes. 
. Were you angry for any reason at that time? A. No. 
_ And did the ball hit Pam or did it hit something else? A. It did 
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not hit Pam; it hit the window. 

Q. What happened to the window ? A. It smashed it. 

Q. Was there anyone standing behind the door? A. Pam or Barbara. 

Q. Then what did you do after the glass shattered? A. Barbara 

started to cry and I went up to her and asked her what was wrong and 
she said her eye bothered her and she continued to cry. 

* * * * 
CROSS EXAMINATION 
BY MR. LASKEY: 
* * * * * 
Q. And at that point, when you saw the ball, what did Pam do? 
A. When I saw the ball I reached down and picked it up. 

Q. I just asked you what Pam did? A. She ran to the building. 

Q. She was running when you picked the ball up, wasn't she? A. Yes. 

Q. And you picked it up from a stooping position pretty ‘much the 
same way as you would throw it to second base; is that right? A. Yes. 

Q. And from that position you went to where you had to loft that ball 
up over the railing and have it at the level of the child that ss running into 

the house? A. Yes. 

Q. And you estimated that distance about 30 feet? A. Yes. 

Q. Whatever the actual measurements would turn out you were some 
distance down the street to the left after you had left the stepe leading up 
to the apartment building? A. Yes. 

Q. And there was a bank there and in addition to the bank there was 
the iron railing? A. Yes. 


* * * * * 


Q. They would have occasionally teased you when you were serving 


your papers along that route, did they not? A. Yes. 

Q. Hide your paper bag and things like that? A. Yes. 

Q. Nothing bad but it was just a little game that you all pmlayes? 
A. Yes. 
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106 Q. When you first saw them this day they were on the steps near 


the sidewalk, you can refer to it as the stoop, that is, the step leading 
from the upper walk down to the sidewalk? A Yes. 
Q. And they were in and around those steps and on the sidewalk; 
is that right? A. Yes. 
* * * * * 
REDIRECT EXAMINATION 
BY MR. STEIN: 
* * * * * 
Q. Was it your intention to throw the ball so hard as to hurt any- 
body? A. No. 
Q. Well, Mr. Laskey says you threw it to second base, like a peg. 
That depends on where the runner is, how hard you throw the ball, doesn't 
it? A. Yes. 
107 Q. This wasn't a hard ball, was it? A. No, sir. 
Q. You were not part of the pall game, were you? A. No, sir. 
Q. What was your reaction when the glass — when you actually 
heard that glass break? A. Iwas surprised. 
Q. Why were you surprised? A. I couldn't throw the ball that hard. 
* * * * * 
108 MRS. MILDRED MACKINTOSH 
a witness called for and on behalf of the Plaintiff, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. STEIN: 
Q. Your name, please? A. Mrs. Mildred Mackintosh. 
Q. Where are you employed, Mrs. Mackintosh? A. Massachusetts 
Life Insurance. 
* * ae * * 
109 Q. Was there a time when you were living in Harwood Gardens? 
A. Yes. 
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Q. Could you give us the year — '56 would that be, or ee A. I 
believe it was 1956. 

Q. What was your address at Harwood Gardens? A. 4408 1st Place. 

* * * * * 
. You had a young child? A. Yes. 
. What is her name, please? A. Patricia Anne. 
. And she lived there with you? A. Yes. 
. Did you ever observe for a period of say, within six: nonin be- 
fore May of 1957, that, Patricia Ann playing with Barbara Mitchell? 
A. Yes. | 

Q. And were they good friends? A. Yes. 

110 Q. Did Barbara ever play with Patricia in front of Barbara's 
apartment house? A. Yes. 

Q. And tell us what you observed about the children playing in the 
area for a period of about six months before May of '57? An | What I 
observed? 

Q. Yes. Did you observe children playing in there ? A. Oh, yes. 

Q Could you tell us where they played? A. Well, I would say most 
in front of the buildings. 

Q. What was the age of those children generally that played in front 
of the buildings? A. Well, Barbara, at that time, wasn't quite eight and 
Patricia was 12. It was between eight, nine and twelve. : 

Q. Did you observe what type of games they were playing? A. Oh, 
jump-rope, ball, skates, and I don't think they went into paper dolls too 
much. 

Q. Did your girl participate in those games? A. =n 

Q. And Barbara Mitchell participated in those games? A. Yes. 

Q. And did you see the children playing games involving the use of 

111 balls frequently or infrequently before May of 1957? a Well, they 
played with balls quite a lot. 

Q. And where did they play? A. Mostly in front of the buildings. 


Q. Did you observe them playing in front of 4408 before May of 
1957? A. At times, yes. 


*x * 
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Q. Do you know anyone connected with the Dreyfus Company ? 
A. The resident manager. 

Q. And who is that? A. Well, I don't remember her name. Vida 
Grill. 

. Grill? A. Grill. 

. Did Mrs. Grill's child Marsha play in the games? A. Oh, yes. 

. Did she play there often, or rarely? A. Well, quite often. 

_ Was she a friend of your child's, and Barbara's? A. Yes. 

. Did you ever observe Marsha or watch Marsha playing ball in 
front of 4408? A. Yes. 

Q. Do you know whether or not there was a playground there ? 

A. Yes. 
Q. Was there a playground there when you moved in? A. Yes. 
* * * * * 
CROSS EXAMINATION 
BY MR. LASKEY: 

Q. Mrs. Mackintosh, the sidewalk runs in front of the apartments on 
both sides of the street; isn't that correct? A. Yes. 

Q@. And when you say the children were playing in front of the build- 
ings, you mean they were playing on the sidewalk in front of the buildings ? 
A. Yes. 

THE COURT: You may step down. 

* * * 
114 WILLIAM H. LEWIS 
a witness, called for and on behalf of the plaintiffs, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. STEIN: 

Q. Mr. Lewis, would you give us your name, please? A. William 

H. Lewis, 4405 1st Place, Northeast. 


Q. What is your employment, Mr. Lewis? A. Janitor. 


Q. And who is your employer? A. Mr. Gray. 
Q. Is that Gregg of Dreyfuss Bros., Inc.? A. Yes. 
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Q. Are you presently an employee of Dreyfus Bros.? A. | Yes. 


Q. Do you know Mrs. Vida Grill? A. She is my resident manager. 

Q. Now, directing your attention to the premises 4408 Ist Place, 

115 Northeast, have you ever done work on 4408 1st Place, Northeast, before 
May of 1957, to the front door? A. Well, it started — the pane had been 
broke through, and there was a complaint and that pane was placed in there 
by strips that were replaced with a screwdriver and carried little nails 
and replaced the strip back after you take the broken glass out and replac- 
ing that, you nail the nail back and secure it so it will hold the glass but 
you shove it in there so it will be secure, but the strips, the ae strips 
there take the place of to hold the body down. 

Q. I just asked you whether you put the glass in there. a Yes, I 
put the glass in there that was broken, through a complaint. | 

Q. And that was before May, 1957, right? A. On the same day as 
the complaint, I put the glass in there that day. 

Q. Now, you recall when that same glass was broken when Barbara 
Mitchell was injured, don't you? A. Yes, that's the glass I replaced that 
day. | 

Q. That's the same glass, isn't it? A. Yes. 

Q. In other words, you had to replace that glass twacexe re No, not 

the same place twice. Once on that. 

MR. LASKEY: I object to that. 

BY MR. STEIN: 

Q. Now, when you first answered my question you told n me the man- 
ner in which you put the glass in. Which particular glass in the window 
are you talking about? A. 4408 I put the glass in there. It was broken. 

Q. Now, I would like to assume that this door at 4408 has three sec- 
tions, with three panes of glass across. That is the way the door is, isn't 
it? A. Yes, that's the way it is. 

Q. Now, which one of those panes did you put in before Barbara 
Mitchell was hurt? A. Well, I put one up on the right side and - 

Q. Up here (indicating)? A. Yes. 

Q. On the top row? A. Yes. 
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Q. O.K. Do you recall putting any other in there? A. Well, the 
day that she -- 

THE COURT: Before she was hurt? 

MR. STEIN: Before she was hurt. 

THE WITNESS: Well, before she was hurt I put a couple of panes in 
it but that was done the same day, just the same day that this incident 

happened. I mean I was on the job and replaced the glass. 

BY MR. STEIN: 

Q. Well, how many times did you replace glass in that door for 
4408 1st Place, Northeast, before Barbara Mitchell was hurt in the latter 
part of May, 1957? A. Before that time? That has been five years. 

Q. Now, did you replace the pane of glass that was right about here, 
the lower middle pane? A. It was the lower pane. 

Q. And you replaced that before Barbara Mitchell's case; isn't that 
true? A. No, the pane that I replaced after that accident — that was in 
the summer. 


Q. All right. Now, where did you get the glass? A. I got that from 
the supply room. 


Q. And where is the supply room? A. Oh, it's in my storeroom 
over in 4405. 

Q. How is the glass stored? A. Well, it's stored with layers of 
paper, and separated by the glass. 

Q. Is it stored very carefully? A. Oh, that's the way it's shipped. 

Q. And when you put the glass in, did you use putty? A. Well, I 

118 just used putty and put a little bit on a stick. I wouldn't use the putty 

for the strip; after I put the putty on the stick I shove it in there so it will 
make a good brace and make it fastened secure. 

Q. Do you use glazing points? A. Iuse those little tacks. 

Q. What is the shape of the tack? A. Well, it's kind of like that 
(indicating triangle.) 

THE COURT: What is that? I don't know. 

THE WITNESS: You shove that into the pane of glass and stick that 
in there. That holds the pane in solid. It acts like a tack but it is shaped 


like this (indicating). 
* * * * * 

Q. Where did you get the putty that you say you used? A. Well, I 
keep that on hand. | 

Q. Do you remember when you were asked about using putty in this 
case about a month ago? Do you remember I asked you some questions 
about how you put those panes in? A. I said I put them in a wooden 
strips. 

Q. And you didn't mention putty then, did you? A. Well, I didn't 
think it was necessary. 

Q. But at that time, although whether it was necessary or unneces- 
sary, when I asked you whether you used putty, you said no, you didn't. 
Isn't that true? A. Yes, that's true. | 

Q. And when I asked you whether you used tacks, you said you 
didn't. Isn't that true? A. Well, referring to tacks, I didn't know what 
kind of tacks you were talking about. I didn't know, but these little triangle 
clips — 

THE COURT: What did you say? 

THE WITNESS: These little triangle clips that you shove against the 
glass. 


BY MR. STEIN: 


Q. In between the time that we spoke about this before, when you 
told us that you didn't use putty, and today have you talked wile anybody 
about this case? ! 

MR. LASKEY: If the Court please, I think this is someting - 

THE COURT: He has answered no. He said no, he didn't talk. 

BY MR. STEIN: | 


Q. Do you have any of that putty still left? A. I got some left, not 
with me but I have got enough. 

Q. Was anyone helping you when you were putting the pee in the 
door? A. No, I put it in by myself. 

Q. Do you remember which glass it was that was broken out near 
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the end of May when Barbara Mitchell was injured? A. Well, yes, I 
remember it was the bottom pane, middle. 

Q. Bottom pane middle? A. Yes. 

Q. When did you fix that glass? How soon after Barbara Mitchell's 
injury did you fix that glass? A. Oh, Iwas upstairs doing some plumbing. 
When I came downstairs somebody said that something happened over in 
the hall and the glass was broken out. In the meantime I went in with the 
screwdriver and taken the strips out and taken that broken glass out and 
throwed it into the trash. 

Q. When you took those strips out and took up the strips you didn't 
see any putty, did you? A. Yes. There is always a little putty on there. 

Q. Had you fixed that glass before ? A. Yes, I fixed it before. 

Q. How sdon before that had you fixed that glass? A. Well, I believe 
previous to that time, about four months before that, I think. 

Q. You had fixed that same pane of glass? A. No, not the same pane. 

From a different section. 

Q. Had you ever fixed the same pane before that Barbara was injured 
from? A. No, not that I remember. 

Q. Do you recall whether or not there was a pane of glass broken by 
a child putting his fist through it some months before May of 1957? 

A. Well, anyhow, I fixed a round hole that looked like a ball or something 
went through. I fixed that. 

Q. When was that? A. Oh, that's a long time ago, at this place. 

Q. And you say it looked like a ball had gone through it? A. Yes. 

Q. Do you remember whether it was a ball or not? A. No, I can't 
remember whether it was a ball or not. 

Q. Was it a round hole? A. Well, it was kind of a round hole there. 

Q. On your job, too, you walk around the apartment area, don't you? 


You used to walk around the apartment area when you were working ? 


A. I walked around there but I don't just stay. 
Q. Before May of 1957 did you ever see children playing ball in 
front of the doors of the apartment house ? A. No, I never did. 
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Q. And you are still employed right now for Dreyfus Brothers, are 


you not? A. Oh, yes; oh, yes. 
* * * 
WILLIAM MITCHELL 
a plaintiff, called for and on behalf of plaintiffs, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. STEIN: | 
Q. Would you give us your name, please? A. William Mitchell. 
Q. And your age, please? A. 35. 
* * * * * 
123 Q. And what is your employment now, Mr. Mitchell? a I work for 
Abbott's Ice Cream Company. | 
Q. And what type of work do you do there? A. Iam the dispatcher. 
* * * * * 
Q. Did you hear, without telling us what you heard, did you hear how 
the accident happened? * * * A. Yes, I heard the version of it. 
124 Q. Asa result of hearing that version, did you do anything ? 
A. Well, yes. 
Q. What did you do? Did you leave the house? A. I went down- 
stairs and looked at it to see what actually caused it. 
Q. Now, you were living at what address? A. 4402. 
Q. And from your house where did you go? A. To the next apart- 
ment building. 
Q. Is that right next to your apartment building? A. There’ sa 
tremendous development there. It's all one building. 
Q. About how far would you have to walk from 4402 to go to 4408 ? 
About a half block or something like that? A. Approximately, yes. 
Q. And when you got down there, what did you find? A. Well, I 
seen the glass was broken at the place you know. : 
Q. And do you recall which pane of glass was broken? A. Well, I 
think it was the middle pane. 
Q. And in the upper, middle, or the lower? A. About Like you said, 
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it was six panes, you know, three, six, nine, it was the middle pane. 

THE COURT: Was it the sixth or nine pane. 

THE WITNESS: It was the ninth pane, I think. It was — three, 
three, three. 

BY MR. STEIN: 

Q. Do you recall which pane of glass it was that was actually out? 
A. It was in the middle. 

Q. Was it the upper middle or the lower middle? A. The middle 
one, I think it was. 

Q. Did you examine the glass? A. Yes, I picked it up and looked 
at it. 

Q. What did you see? A. Well, one piece of glass actually had a 
little blood on it, you see, and I looked at it and the glass to me actually 
was off then. It looked like it just shattered. 

Q. Was there any glass remaining in the frame? A. There was a 
few pieces in the frame, around the edges, you know. 

Q. Did you make any observation as to how the glass was held in the 
frame? A. Yes, I can say that I did. 

Q. And what did you observe? A. Well, the only thing was holding 


the glass in was a piece of wood, like a picture frame. 


Q. Did you see any putty? A. No, I didn't see no putty. 

Q. Now, did you make any measurements of any of the glass that 
came out of the window pane? A. Yes, I did. 

Q. Could you tell us what the actual measurement was? A. I 
measured it was one-eighth of an inch. 

Q. Did you retain a piece of the glass? A. Idid up until — well, 
me and my wife looked for it. We couldn't find it. We must have lost it 
when we were moving from there to where we are now. 

Q. During the time that you were living there, did you make any 
observation between the time when you moved into Harwood Gardens and 
the time that Barbara was injured, did you make any observation as to 
children playing in front of the houses? A. Yes. 
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Q. Did they play there frequently or infrequently? A. They 
played there. 
Q. What types of game did they play? A. They played baseball, 
football, soccer ball. 
Q. Had you ever been told by Mrs. Grill, the resident manager, 
that the children were not allowed to play in front of the houses? 
127 A. Iwas not. I saw them playing there at night. 
Q. Did you ever see Mrs. Grill's child playing out front, playing 
ball? A. Yes, I did. 
Q. Did you see her child playing frequently or infrequently ? 
A. She played there at night. 
* * * bg 
128 DAVID DUDLEY DREYFUSS 
a witness, called for and on behalf of the plaintiffs, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. STEIN: 


Q. Would you give us your name, please? A. David Dudley 


Dreyfuss. 
* * * * * 
Q. And what is your connection with the Dreyfuss Bros., Inc.? 
A. Iam the president. 
Q. And what relationship does Dreyfuss Bros., Inc., bear to 
Harwood Gardens? A. Weare the rental agents for it. 
Q. Do you represent the owners? A. Yes. 
* * * * * 
Q. And you are in court here today representing the Dreyfuss 
Bros. and the owners; is that correct? A. Yes, sir. 
* * * * * 
Q. When would 4408 be built? A. Some time between September, 
1943, and June, 1944. 
Q. And are the plans and specifications for that building in exist- 
ence? A. Thetracings of the plans are and I brought them with 


48 


me and the specifications have long since gone. 

Q. Do you know when the specifications passed out of existence? 
A. Probably very shortly after it was built. 

Q. Are you familiar with those specifications? A. Yes, sir, I 
prepared them. 

Q. And there came a time when a playground was installed close 
by; is that true? A. Yes, sir. 

Q. And when was that? A. I would have to guess. It was around 
1955, sir. 

Q. And were there some conversations leading up to the play- 
ground? A. That's all on my own, as I remember it. These buildings 
are built on lots only about 75 feet deep and there is actually no suit- 
able room for a playground on them, and I have seen a number of some 
unfortunate incidents, the child was almost hit by a car, or something. 

THE COURT: On the street? 

THE WITNESS: Yes. AndI tried to find some way of giving them 
a place to play sol purchased from the owner of the adjoining property 

who had owned it for years and didn't appear that he would develop 
it soon and got his permission to build this playground on his property, 
with the understanding that we would maintain it, supply the playground 
equipment. I believe we had to bring some kind of equipment in to clean 
out the underbrush and perhaps remove a small tree or two to create a 
playground. 

BY MR. STEIN: 


Q. How big a playground is that? A. I would have to guess. I 


don't go out to my buildings regularly. I have several men that have 
various territories. The place as I recall it would probably be about 
50 feet square, maybe 50 or 100 feet square. 
Q. Would that be about the interior of this courtroom? A. Yes. 
Q. And how many apartment houses? How many individual apart- 
ments were in the Harwood development that were in close proximity 
to this playground? A. 68. 
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Q. Are these one-bedroom apartments? A. They are all one- 


bedroom apartments, except eight — not eight, twelve -- and they area 
one-bedroom type with a little extra room in back of the stairway, 
about 10 x 10, which is either a den or a second bedroom. 

Q. And is it not true that most of the people living there’ are 
family units? A. I don't believe I would say it that way, no sir. We 
try to rent one-bedroom apartments to couples only. Of course, some- 
times we do otherwise, and of course families grow later but the two 
bedrooms, we always rent to families with children and try to give them 
to someone in the development who has gained a family. | 

* * * * * ! 

Q. Allright. Referring back to the specifications for the 4408, 

I guess that would be no different from the rest of it. They me all 
be about the same? A. Yes, sir. 

Q. And by specifications and plans, what do you mean by that ? 
A. The specifications point out in detail, show the type of material or 
perhaps the manufacturer of it, which may be required. If I may ex- 
plain, this is privately owned, built by the owner, not like this house 
built by contractors, and of that nature. When the owner is building his 
own property he can change to suit himself. If I specified a particular 

brick and the builder wanted to use a different one he sa 
agree to do it. | 

Q. In this case did the builder, as far as you know, follow your 
specifications? A. In all respects, or are you referring to ies 
specifically ? 

Q. Well, let me refer to something specifically and change the 
pattern of the question a little: Do you recall the specifications for the 
installation of glass in this development? A. There would not have 
been any, sir. | 

Q. Is it not customary in specifications to include the phrase, 
"glazing compound should be used with glazing ?" A. Not when you buy 
a pre-assembled or pre-made door or window. If you buy a stock win- 
dow or door that you buy from Hudson or any one of the other firms in 


town. 
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Q. And did'the doors to this development come with the glass 
already in? A. Yes, sir. 

Q. Do you know of your own knowledge whether or not the glass 
was put in with glazing points and glazing compound? A. Of my own 
knowledge I wouldn't know that, sir, without taking the strips off. I only 
know, if I may explain there is two ways of making a door like this, either 

completely with putty in which case you use no strips, you put the 
glass in the frame and put these — these are then from the manufacturers 
and they buy them straight from the mill. They have a little clipping 
machine that shoots these glazing points in quickly and they cover them up 
with putty. The second method is to use the wooden type which were the 
type of door used here, which I see in most cases when it’s an outside 
door. In that case they sometimes will take just a thin skim of putty, not 
on the inside but on the outside, for a weather seal, between the wood and 
the glass. That is put on and then the wood is applied, as someone said, 
like a picture frame, with glass holding it in place. 

Q. In giving directions to Mr. Lewis to replace broken glass, who 


would give him the exact directions on how to replace the glass? A. Well, 


if he was given any specific instructions on how to do it it would be my 
property manager, which in this case would have been Mr. Nealon. 

Q. And you have heard Mr. Lewis under oath explain the manner 
in which he replaced the glass, have you not? A. Yes. 

Q. You have heard them do that twice? A. Yes. 

Q. And the first time he explained it he was asked directly whether 
he used putty and he said no. Isn't that correct? A. That's my recollec- 
tion. 

Q. And he was asked whether he used anything except the strips to 
hold the glass in, and he said no; isn't that true? A. That's my recollec- 
tion, yes. 

Q. And you heard him say that about a month ago; isn't that true ? 
A. Yes, sir. 

Q. Have you had occasion to check with him about this case? 

A. I haven't seen him, sir, in the interim. 
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Q. Do you know the manner in which the replacement glass was 


purchased? A. It was purchased from the hardware store. 
Q. Pre-cut? A. Yes, sir, if it's stock size which I believe it was. 
Q. The glass that was in the door in May of 1957, was that glass 
single roll? A. Well, sir, I think you are confusing that word’ with 
thickness; right ? 
Q. Yes. A. In the trade there is a phrase known as ESA which 
means double-strength American glass which, as far as I know, 
you always get when you go toa hardware store. It's about an eighth of 
an inch thick, and it's what you call window glass. : 
Q. Is it the same type of glass that was used in your window? 
A. Yes, sir. 
Q. Regarding the complaint, you cooperated, I take it from the 
testimony, in the composing of the plans and specifications ? A. Yes, sir. 
Q. You were aware, were you not, that there are other types of 
glass available for doors; isn't that true? A. I couldn't say, sir. If I 
may comment to you, someone has made this door similar to the one 
there. I wouldn't say similar. This is what I call a French door. 
Q. Would you listen to my question — A. Yes, sir. | 
Q. And answer, if you know, if you can. You being in the business 
that you are, and being familiar with construction and construction 
materials are aware that there are other types of glass, other than the 
type that you selected. Isn't that true? A. There are other types made, 
yes, sir. : 
137 Q. There is a wire glass, is there not? A. Yes. 
Q. And this wire glass can be purchased, which is as easy to see 
through, except for the wire, as any other type glass. Isn't that true ? 
A. Will you qualify it; easy except for the wire? 3 
Q. It isn't as easy because of the introduction of the wire? ? 
A. Yes, sir. 
Q. But otherwise, light passes through just as freely? A. Of 
course, a wire glass, sir, is a plate glass. It is not ordinary glass. 
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Q. I see. And what are the reasons for putting glass in a front 
door? A. The reason is ina building like this that the building built 
this way, where you are permitted to have four apartments on one land- 
ing, on one stairway, the building code required at the time, and I think 
still does, that the glass area, either the window or door, on each land- 
ing, must be a certain percentage, either 10 or 20 percent of the floor 
area of the stair hall which is surfaced. 

Q. Couldn't you have fulfilled the building requirements as far as 
light in the hallways by just putting a light in the hallway? A. No, sir. 

138 Q. And do you have reference to any specific building regulation ? 
A. Yes, sir. 

Q. Would you tell us what that is, please? A. You have to have 
daylight, outside light on each floor equivalent to either 10 or one-tenth 
or one-twentieth of the floor area of that floor in this type of building 
where you have it that way. You have four families on one floor. Three- 
children families. 

Q. And you have seen such a regulation requiring daylight in the 
hallway? A. Yes, sir- 

Q. Apart from the wire glass I spoke of, there are other types of 
glass more expensive, but differently placed than the type of glass that 
was actually installed in the door? A. Yes, sir. 

Q. There are other types of glass which — let me put it this way: 
Do you know of other types of glass of a greater thickness than the type 
of glass which was put in the door from the one-eighth — not a one- 
eighth — excuse me. Is glass manufactured in thicknesses higher than 

one-eighth? A. Yes, sir. 

Q. Now, in deciding to use the type of glass which you did use, 


you made up your mind, based on judgment, did you not? A. No, I made 
up my mind based on what could be purchased at the stock yards or a 


mill-work shop. The other type mentioned would not be available. 
Q. So the fact that would help you make up your mind is a cost 
fact? A. Iwould say probably, yes, sir. 


53 

Q. Now, after the doors were put in, did you become aware through 
Mr. Nealon, the children were playing in front of the doors ? A. I was 
aware of it personally. 

Q. You had personally seen it? A. Yes, sir. 

Q. And you had personally seen that before May of 1957, in the 
whole area? A. The whole area, sir. 

Q. After you had seen it did you make up your mind as to whether 
or not the condition of the door should be changed? A. What we started 
doing, I think our biggest trouble — and all this is hearsay, as to how a 
door is broken. They always say somebody else did it. A lot of this is 

done moving in and moving out and most of the breakage iis at the 
bottom one or two lines of glass. These doors were originally: glass, 
either 12 or 15 lights. They aren't one — or the same. So we put, I 
believe the young lady mentioned cardboard. It's not that. It's a mason- 
ite panel in the bottom one or two where they had been kicked out. Also 
people push baby carriages through it. | 

Q. So that was done in an effort to cut down the breakage? A. Yes. 

Q. There were two factors involved in that. I guess the factor of 
saving money on replacement of glass — A. No, sir. 

Q. That wasn't a factor? A. No, sir. 

Q. It was just as a safety measure for the tenants? A. ‘Yes, sir. 

Q. Did you then consider putting wire mesh or any protective 
covering over the upper panes of glass? A. No, sir, I have never seen 
that. 


Q. That never occurred to you, to do that? A. Not on the front 
row of the apartment, no, sir. 


Q. Did [you] make any test to determine if with mesh put up you 
would still have been able to satisfy the lighting requirements of the 
District of Columbia? A. No, sir. 

Q. Could such a test be made? A. What would you consider 
"mesh?" You mean by screening or wiring ? 

Q. Let's say a widely-meshed wire screen which ats be applied 
over the glass? A. I wouldn't know whether they would approve that or 
not, sir. 
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Q. But no attempt was made to determine that? A. No, sir. 

Q. Were you aware, sir, that the playground facilities were used 
with difficulty by children of Barbara Mitchell's age, because of the 
parents of younger children with strollers? A. Well, I don't believe 
that it was built as a baseball field. Swings were put in with seesaws 
and it was more for that type. 

Q. The original idea was to encourage its use by parents with 
small children and discourage its use by the older children? A. Dis- 
courage the use of our lawn. 

Q. But it became evident to you after awhile that it was not suc- 
cessful; isn't that correct? A. No, sir. 


Q. You still saw children playing on the walks and in front of the 

doorways after the playground was put there? A. Every one that 
was on the playground, there is one less on the lawn. 

Q. And you still continued to see children playing down there, as 
you stated, on the front lawns, and on the pavements, even after the play- 


ground? A. Yes. 

Q. Did you ever see Marsha Grill playing in front of the building ? 
A. I wouldn't know which one was Marsha. 

Q. You know Mrs. Grill, of course? A. Yes. 

Q. And she is still there? A. Yes. 

Q. Are you familiar with the prices of glass? A. No. I know 
roughly. 

Q. Could you tell us what it would have cost to put a wire screen 
in front of the doors? A. Of course, that would be out of the question, 
in my mind, to mess up the front of a building with a screen tacked on 
the door. If we did, it wouldn't have cost three dollars. 

Q. You say it wouldn't have cost over three dollars? A. No. 

Q. Of course, tenants were not consulted as to whether they would 

143 rather have something esthetically attractive or in the alternative, 
something safe? A. No, sir. 


* * 
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CROSS EXAMINATION 
BY MR. LASKEY: 

Q. Mr. Dreyfuss, in connection with the building of these structures, 
what procedure was followed with respect to the submission of plans to the 
District Building in order to get a permit? Was that done ? A. Yes, sir. 
Of course it was. 

Q. Is it true that you have to have your plans and specifications 
reviewed by the District Building before you can start construction ? 

A. The plans. 

Q. Then, following that, a building permit is issued? A. - Yes, sir. 

Q. What, if anything, is done by the authorities, by the District of 
Columbia, after you completed your construction, by way of inspection? 
A. Well, they inspect periodically pretty much at their own discretion 
during the construction and before you occupy the building, you have to 
apply for an occupancy permit. 

Q. Was application made in connection with the SEES 4408 and 

was an occupancy permit issued? A. Yes, sir. 

Q. Now, the doors and windows which were used in the construction 
were of a stock type, I believe you testified? A. Yes, sir. 

Q. What do you mean by that? A. I mean that if you picked up the 
telephone and would call six mills locally, or eight, and said "J want a 
French door, three foot ten wide, seven feet high, two inches thick, ex- 
terior apartment house door, they would all likely be exactly the same 
thing. 


Q. How about windows? Is that the same? A. Yes, sir. 
Q. And is that the type you were using in building 4408? A. Yes, 


* * * * 


MR. STEIN: I have no further questions. 

(The witness left the stand. ) 
MR. STEIN: May we approach the bench, Your Honor ? 
THE COURT: Very well. : 


56 


AT THE BENCH: 

MR. STEIN: I cannot, as much as I try, protract a proceeding with 
the skill of some of my companions of defense, so my only remaining 
witness is a Professor from New Brunswick, New Jersey. He has testi- 
fied in this case before. The expense was rather large, and in an effort 
not to increase the expense I tried to gauge the use of the testimony. He 

will be here tomorrow morning and that will complete my case and 
L ask the indulgence of the Court, I believe, to adjourn now and put him 
on tomorrow morning. He will be my last witness. 


THE COURT: Of course you read in the newspapers about how far 


behind we are in the trial of our cases and the effort the Court is making 
always to keep in line with the calendar and of course here it is a quarter 
to three and I normally sit to at least four o'clock. 

You could probably call this witness if you have him available today. 

MR. STEIN: The only mitigating circumstance is this case was 
tried once before. He was here three days before. There is some limit 
to the expense that the plaintiff can go to in getting these people here, the 
charges for his round trip down and back, and if I brought him down here 
today and this thing had run over, then what would you have? I would 
have had a nervous breakdown. 

THE COURT: Would it embarrass you at all if I explain to the jury 
why we are recessing here early? Do you have any objections ? 

MR. LASKEY: No, sir. 

THE COURT: Do you have any objection to taking a recess early ? 

MR. LASKEY: No, sir. 

THE COURT: How long will this witness take? 

MR. STEIN: I would say about 45 minutes, Your Honor. By the 
way, Mr. Laskey, I understand, has had all his testimony printed up from 
the last time so it should move rather speedily. 

MR. LASKEY: I don't know whether we are in the position to pass 
on the admissibility of his testimony but I have several questions to this 
expert witness to help this jury. 
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MR. STEIN: It may be a good point to take up, Your Honor, be- 
cause he has testified before. I believe much of that has been printed 


up. I may be wrong. 

MR. LASKEY: The posture of the case is a little different here. 

MR. STEIN: It's a little different but I think if Your Honor would 
care to rule on it I would be bound by Your Honor's ruling. : 

THE COURT: You will not bring him down here? 

MR. STEIN: If Your Honor ruled that his testimony was not 

admissible. : 

* * * * * 
MR. STEIN: * * * What their reaction to this case is, the expert 
151 I am going to put on, I hope to get some testimony that if glass is 
installed without the use of putty, that certain things naturally follow, 
and that is when you are putting in a door which is opened and closed 
continually that the socket weakens, that the glass picks up cuts along 
the thickness of the glass which materially and substantially weakens 
the glass; and also ask questions concerning the different types avail- 
able, different types of glass available for someone who is going to use 
glass in the front door. So I don't think — ! 

MR. LASKEY: Isn't that what you are hoping to get from this 
expert ? 

MR. STEIN: I believe so. 

MR. LASKEY: I imagine the Court on the basis of that tender is 
apt to get his rule. There is nothing in this case that justifies a sub- 
mission to the jury. The fact that the glass is available — there is no 
evidence in this case that there was anything wrong with this glass, and 
furthermore the testimony reaches to the approximate cause of this 
break which was the throwing of the ball. It's commonly known that 
window glass when struck by a ball will break. That is the proximate 
cause of this injury and on the basis of that the submission to the jury. 

MR. STEIN: It's undisputed that one foreign to the situation threw 
the ball but he was also a resident of the development. There is a lot of 
testimony that they had knowledge that people played there. Then the 
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question is how much care do they have to go to once they learn of that, 
and coupled with the fact that the glass was improperly installed and for 
the jury to consider whether the negligence concurred with the throwing 
of the ball with negligence of the owner for installing the glass. 

I think it is for the jury's consideration whether under these cir- 


cumstances the owners should have put up screen or some other device. 
It's a question of whether after a notice which he admits he had he 
should have gone further but he says that he didn't. 

MR. LASKEY: * * * The door was being used as an instrument of 
play, not the use ‘for which it was designed. The testimony was that this 


was a door normally used in the City of Washington. The use of this 
door was not that for which it was ordinarily intended. It was used in 

play. The children were playing, using the door as a shield, and 
this is an intervening act which is sufficient force to break glass. Any- 
one knows if you throw a ball a distance of 30 feet up an elevation of 
seven feet it is thrown with enough force to break window glass. It's 
important that this fact occurred. 

* * * * eK 

MR. LASKEY: * * * We don't need official notice to apply that 
elementary principle in physics that it takes force to throw a ball 30 feet 
in length and then up a distance of at least ten feet, over a railing. 

* * * * * 

THE COURT: Is this a correct statement: That the duty of the 
landlord was to exercise ordinary care to keep premises in reasonably 
safe condition for the purpose of tenancy ? 

MR. LASKEY: Yes. 

THE COURT: This conference at the bench started out on a ques- 
tion of continuance and adjournment until tomorrow. As I understand it, 
Mr. Stein, you made a proffer of what you were proving by this expert 

you proposed to bring in and you want to stand on that proffer. 

MR. STEIN: Just to get one thing, Your Honor: Mr. Laskey has 
argued that he would testify as to the correct manner in which glass was 


to be put in, the weakening of the glass if it is not properly put in and the 


varieties of glass available for different types of doors. That would be 
my proffer. 

THE COURT: On the basis of the proffer, I think Mr. Stein having 
stated that completes his case, you make a motion for directed verdict. 

* * * * * 
RULING OF THE COURT 
IN OPEN COURT: 

THE COURT: Members of the jury, counsel for the plainttts ad- 
vised the Court that they wanted to call an expert witness who would not 
be available to testify until tomorrow. | 

Then during the course of the conference at the bench he: told the 
Court what that expert would testify to. In other words, he made a proffer 
of what that witness would say, and Mr. Laskey, representing the defend- 

ant, agreed to that proffer, so that for the purpose of thie case the 
plaintiff's case is concluded. | 

At the conclusion of the plaintiffs’ case counsel for the defendant 
will then move that the Court direct you to return a verdict in favor of 
the defendants, and they made that motion as a matter of law. : 

Of course, this is a hard case because Iam sure that everyone in 
this courtroom, including counsel and including the Court, and I am sure 
including every member of the jury, has very great sympathy J for this 

little girl Barbara, and the condition in which she finds herself, and of 
course we can't be influenced by sympathy. We have to decide the case 
on law, whether or not there was any duty on the part of the landlord 
which the landlord failed to perform, because in the law of negligence 
you have to prove two things: : 

First, a duty; 

Second, a violation of that duty. 

And as a result of that violation of that duty that the plaintiff or the 
injured person was proximately caused by that violation of that duty, if I 
make that clear to you. | 
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Now, in cases of this kind the landlord is not an insuror of the 
safety of his guests or of other people on the premises. It owes a duty 
only to use ordinary care to see that the premises are ina reasonably 
safe condition for the purposes for which they are intended. 


In this case Iam required as a matter of law to rule that there is 


no evidence showing a failure to exercise ordinary care for the safety 


of the premises for the purposes for which they were intended, and 
therefore, as I said a moment ago, although our sympathy is with the 
plaintiff, lam required as a matter of law that your verdict shall be in 
behalf of the defendants and therefore by direction of the Court you will 
return a verdict for the defendant. 

The Clerk will take your verdict. 

THE MARSHAL: The jury rise. 

THE CLERK: Members of the jury, by direction of the Court, your 
verdict in this case is for the defendants and that is your verdict, so say 
you each and all? 

(Affirmative nods:) 

THE COURT: Excuse the jury to return to the jury lounge. 


[Filed December 7, 1960] 


VERDICT AND JUDGMENT 

This cause having come on for hearing on the 6th day of Decem- 
ber, 1960, before the Court and a jury of good and lawful persons of this 
district, to wit: 
Emmett O. Cloud Ralph S. Leonard 
Miss Lillian Feldman Theodore W. Leland 
Mrs. Myrtle J ‘ Coffy Nathaniel M. Adams, Jr. 
Frank Thompson Charles S. Lyon 
Charles S. Fisher Lorin H. Armiger 
Mrs. Dorothy F. Loeffler Miss Bessie L. Athey 
who, after having been duly sworn to well and truly try the issues 
between BARBARA MITCHELL, an infant by her father and next friend 
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William Mitchell and WILLIAM MITCHELL, plaintiffs S. GREENHOOT 
FISCHER, DREYFUS BROTHERS, INC., LENA HUTCHER, SAMUEL 
HUTCHER, MURIAL H. DREYFUS, and LORRAINE S. DREYFUS, de- 
fendants and after this cause is heard and given to the jury in charge, 
they upon their oath say this "th day of December, 1960, that they find 
for the defendants against said plaintiffs, By Direction of The Court. 

WHEREFORE, it is adjudged that said plaintiffs take nothing by 
this action, that said defendants go hence without day, be for nothing held 
and recover of plaintiffs his costs of defense. 

Harry M. Hull, Clerk, 


By /s/ William V. Gullickson 
Deputy Cleve 


By direction of 
Judge JOSEPH C. McGARRAGHY 


[Filed December 23, 1960] 
NOTICE OF APPEAL 


Notice is hereby given this 22nd day of December, 1960, that 
plaintiffs hereby appeal to the United States Court of Appeals . for the 
District of Columbia from the judgment of this Court entered on the 7th 
day of December, 1960 in favor of defendants against said plaintiffs. 


/s/ Jacob A. Stein 
Attorney for Plaintiffs 
* * 
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THE QUESTIONS PRESENTED 


Did the District Court properly rule that: 


a) 


b) 


A landlord is not an insurer of the 
safety of the premises; 


The duty owed by a landlord is the 
duty to use ordinary care to maintain 
the premises in a reasonably safe 
condition for the purpose for which 
they were intended; 


The evidence adduced at bar did not 


establish a failure on the part of the 
Appellees to discharge this duty? 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 16,248 


BARBARA MITCHELL, an infant, 
by her father and next friend, 
WILLIAM MITCHELL, et al., 


Vv. 


S$. GREENHOOT FISCHER, et al., 


Appellees ps 


APPEAL FROM JUDGMENT OF THE UNITED STATES DISTRICT COURT : 
FOR THE DISTRICT OF COLUMBIA | 


BRIEF FOR APPELLEES 


COUNTER STATEMENT OF THE CASE 


The minor Appelant lived with her family in an apartment develop- 
ment owned by the individual Appellees and managed by the corporate 
Appellee. On May 29, 1957, she was playing on and about the sidewalk, 
lawn and entrance of the apartment which contained the residence of 
one of her friends. This building, of a type very commonly seen in this 
area, is of brick construction and contains a number of apartments 
together with the usual entrance, hallways and stairs used in common 
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by the various tenants. A concrete walkway and a series of steps lead 
from the sidewalk in front of the building to the entrance. 


In the course of playing with her companions, the minor Appellant 
was standing behind the entrance door to the premises, which was being 
held open by one of her playmates in such manner as to enclose the 
minor Appellant in a triangular area formed by the building walls, which 
were at right angles, and the door. 


As the minor Appellant stood in this position, a newspaper delivery 
boy came along the street, and one of her companions threw a rubber ball 
at him. The delivery boy retrieved the ball and threw it back, but the 
girl who had thrown it to him ducked or ran and the ball, hence uncaught, 
struck and broke one of the panes of glass in the door behind which the 
minor Appellant was standing, causing fragments of the glass to injure 


her eye. 


On these facts, suit was brought against the Appellees, alleging, in 
essence, that they negligently maintained a "dangerous condition," i.e., 
a door with panes of glass which could be “easily shattered," and that 
they negligently permitted children to play ball "directly in front of the 
door to the premises.” At the conclusion of the Appellants’ case, the 
District Court granted the Appellees’ motion for directed verdict, on 
the ground that "there is no evidence showing a failure to exercise 
ordinary care for the safety of the premises for the purposes for which 
they were intended.” (JA. 60) 


COUNTER STATEMENT OF FACTS 


The entrance door which Appellants attempt to characterize as 
dangerous was a standard-type wooden frame door which had been pur- 
chased pre-assembled from a local supplier, with the glass panes in- 
stalled (J.A. 49-50). The glass was of the type known as ESA ("double 
strength American," J.A. 51), about one-eighth of an inch in thickness, 
and generally known as "window glass" (J.-A. 51). 
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The several rows of panes on the bottom of the door had been 
covered with a masonite panel sometime after its installation. Appellants 
assert that this was done owing to the fact that the Appellees knew of the 
habit of children in playing ball in front of the apartments. The record, 
however, does not sustain this assertion. The panel was put on owing to 
continued breakage of these panes by the tenants while moving in and out, 
and in striking them with baby carriages and appliances (J.A. 28, 53). 
Moreover, although a pane of glass in the upper part of the door had been 
broken and replaced prior to the injuries sustained by the minor Appel- 
lant, this breakage had occurred when a boy hit the pane with his fist 
(J.A. 28, 32). 


The minor Appellant testified that she and her companions played 
in front of the apartments (J.A. 15); that they played hopscotch, jump 
rope and ball on the sidewalks (J.A. 18- 19). Her sister testilied that she 
played ball with their father in front of their apartment (J.A. 32). 


The Appellees’ resident manager, Mrs. Vida Grill, testified that 
children played in front of the apartments (J .A. 25), and around the hall- 
ways and doorsteps (J.A. 26). She had discussed this with the property 


manager (J.A. 26), and it was her practice to run the children away 
(J.A. 27). | 


Mr. David Dudley Dreyfuss, President of Dreyfuss Bros., Inc., 
the rental agent for the owners, testified that in 1955, after having seen 
a child almost hit by a car, he installed a playground in close proximity 
to the apartments. The minor Appellant and her friends knew of the 
existence of the playground (J.A. 20-21), and the minor Appellant con- 
ceded that the playground was available except when the neighborhood 
mothers were there with small children in carriages (JA. 20-21). 


With regard to the construction of the door, Mr. Dreyfuss testified 
that the District building regulations require that a certain percentage of 
the area of the door be of glass (J.A. 52). Although Mr. Dreyfuss knew 
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of the existence of other types of glass, such as wire glass (JA. 51), 
the door in question met the requirements of the building code (J.A. 55). 


SUMMARY OF ARGUMENT 


It is fundamental that a landlord is not an insurer of the safety of 
his tenants, and that he owes only the duty to keep his premises ina 
reasonably safe condition for the purpose for which the premises were 
intended. 


At bar, the evidence adduced established that the entrance door 
in question was of the standard type commonly used for such purposes, 
and that it met the requirements of the District of Columbia building 
regulations. 


While the Appellants assert that the Appellees permitted the 
children to play on and about the sidewalks, lawns and entrance ways 
to the premises, the record is clear that a playground had been built 
for the children, and that the resident manager attempted to stop the 
children from playing around and about the buildings. Moreover, it is 
clear that the proximate cause of the injuries sustained by the minor 
Appellant is to be found in the fact that she and her companions were 
using the door as an implement to their play, 2 purpose for which the 
door was neither designed nor intended, and which was not foreseeable 
by the landlords. 


ARGUMENT 


The problem raised by the instant appeal is familiar, and the 
authorities are clear. A recent and scholarly annotation on the precise 
subject will be found at 26 A.LR. 2d 468, entitled "Landlord's Liability 
for Injury or Death due to Defects in Exterior Stairs, Passageways, 
Areas, or Stru Structures Used in Common by Tenants." As this annotation 
points out, the landlord is not an insurer of the safety of these premises, 
and is held only to a duty of ordinary or reasonable care. The appro- 
priate District of Columbia decisions are in full accord. 
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One of our leading decisions is Harrison v. Mortgage Investment 
Company, 61 App. D.C. 155, 58 F.2d 881, followed in 61 App. D.C. 156, 
58 F.2d 882. There, the minor Plaintiff was injured when she fell down 
a stairway leading from an apartment leased by her parents. A demurrer 
to the declaration was sustained,which action, on appeal, was affirmed. 
Judge Groner, speaking for the Court, said that: | 


"Undoubtedly, as we have said, the landlord assumed 
the duty of keeping the stairs in safe condition. This grows 
out of the fact that the stairs were under his control for the 
use of all his tenants. Hence, notwithstanding they are safe 
when the tenant goes into possession, it is the duty of the 
owner to use ordinary care to keep them safe. But this is 
very far from saying that the landlord is an insurer of the 
safety of a tenant and his family. In the case at bar, the 
injury happened not because of a defect in materials or 
workmanship, but because of the character of the structure 
itself. As it was originally, and as it was at the time of the 
injury, it was reasonably safe and sufficient to provide safe 
passageway to anyone using it with due care, and while 
ordinarily a small child is not to be held responsible for 
contributory negligence, still, before the owner of the | 
premises can be held liable, there must be a failure on his 
part to perform a duty which the law imposes. Unless there 
is such failure, obviously there can be no recovery, and we 
think that there is no law which imposes on the landlord a 
duty to provide safeguards not otherwise necessary in the 
ordinary use of the property because of the possibility of 
injury to a small child." (Emphasis supplied) 


Another interesting decision is Cioffi v. Queenstown Apartments, 

100 U.S. App. D.C. 227, 243° F.2d 650. There, the minor Plaintiff was 
injured on the apartment grounds when a bench upon which he had 
climbed tipped over. This Court felt that, because the child had been 
injured while using the bench for the obvious purpose for which it was 
intended, the trial court erred in directing a verdict for the Defendant 
at the conclusion of the Plaintiff's opening statement. The Court, 
speaking through Judge Danaher, said that: | 

"Here the injury occurred in a portion of the premises, 


control over which was retained by the landlord. It is his 
duty to maintain such premises in a reasonably safe © 
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condition for the purpose for which they are intended, having 
in mind the possibility of danger reasonably to be appre- 
hended from such use. Certainly, it is reasonable to expect 
that a child, as well as an adult, will sit on a bench. If 
appellants’ proof supports their opening statement, a jury 
might conclude that a bench which had been allowed to be- 
come dangerous and to remain ina dangerous condition re- 
flects a failure to exercise ordinary care to meet a danger 


reasonably to be anticipated." (Emphasis supplied) 


The factual dissimilarities between the Cioffi case and the case 


at bar are, of course, very manifest. In Cioffi, the Plaintiff was injured 
while using the area or object for the purpose for which it was intended; 
at bar, the minor Appellant was injured while using the door, intended 
as a means of ingress and egress, as an implement of play. It is quite 
difficult to see how this could have reasonably been anticipated. 


The ruling of this Court in Tissue v. Volta, 102 U.S. App. D.C. 
389, 254 F.2d 88 (1957) is very much in point. There, it appeared that 
the Plaintiff went to the premises next door by way of a common back 
yard, and in so doing fell into a cellar well. The trial court directed a 
verdict for the landlord and, on appeal, the appellate Court affirmed. 
Judge Prettyman, speaking for the Court, said that: 


"A cellar well leading to a basement in an apartment 
building is not an unusual or unexpected condition; in fact, 
it is a well-nigh universal condition. There was nothing 
defective about the cellar well. Mrs. Tissue was not going 
down into the basement room for some purpose connected 
with her tenancy; she was crossing the back yard to get to 
the next apartment. The existence of the cellar well was 
obvious to any tenant who was familiar with the back yard. 
We think it is clear from the foregoing facts that Mrs. 
Tissue's fall into the cellar well was not due to any negli- 
gence on the part of the landlord. It is unnecessary that we 
venture into the refinements of the law of torts. We start 
with the principle that the landlord must use reasonable 
care under all circumstances * * *a landlord is not liable 
for injuries suffered as the result of the condition of a 


premises, if the condition is not unreasonably dangerous 
to those with knowledge of it." 
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It is respectfully submitted that installing and maintaining a 


standard type door in the entrance of an apartment house cannot be said 
to be the creation of a condition which is "unreasonably dangerous” to 


anyone. 


In an effort, however, to find the duty which they claim to have 
been violated, Appellants stress the fact that the landlords knew that 
children played around and about the premises in question. As a basis 
for the creation of liability, this argument is deficient in at least two 
major respects. In the first place, the law, as our decisions, make 
abundantly clear, requires of a landlord that, as to those portions of 
the premises intended for use in common by tenants, only ordinary and 
reasonable care be used to maintain them in a safe condition for the 
intended purposes. Appellees respectfully submit that the landlords at 
bar satisfactorily discharged this duty and, indeed, in the course of 
providing a playground for the children seem to have gone beyond a 
mere minimal compliance. Moreover, Appellants consistently avoid 
the fact that the immediate cause of the injury in this case was the 
throwing of a ball from the public sidewalk, over the use of which the 
Appellees had no control, and by a newspaper delivery boy engaged up 
until the moment of the incident in question in a usual and proper daily 
activity. The Appellees submit that it is altogether difficult, if not, in 
fact, impossible, to see how the landlords at bar could reasonably have 
anticipated that the minor Appellant would be injured in such fashion. 


Appellants suggest that some duty was owed to the minor Appel- 
lant because she was an invitee, i.e., a guest. Our decisions, however, 
clearly hold that no greater duty is owed to a guest than is owed toa 


tenant. Harrison v. Mortgage Investment Company, 61 App: D.C. 155, 
58 F.2d 881; Bowles v. Mahoney, 91 U.S. App. D.C. 155, 202 F.2d 320. 
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CONCLUSION 


It is respectfully submitted that the District Court was correct in 
ruling that a landlord is not an insurer of the premises, and that the 
landlords at bar violated no duty owed by them to the minor Appellant. 


The judgment should be affirmed. 
Respectfully submitted, 


JOHN L. LASKEY 
RICHARD WHITTINGTON WHITLOCK 


509 Albee Building 
Washington 5, D. C. 


Attorneys for Appellees 


